
C.R.P.No.2860 of 2021

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED: 19.04.2023

CORAM: 

THE HON'BLE Mrs.JUSTICE V.BHAVANI SUBBAROYAN

C.R.P.No.2860 of 2021

V.Narayanasamy ...    Petitioner

Vs.

Vanchikodi ...   Respondent

Civil  Revision  Petition  filed  under  Section  115  of  Civil  Procedure 

Code to set aside the fair and decreetal order of dismissal passed by the 

learned Principal District Judge, Chengalpattu dated 02.08.2021 made in 

I.A.No.469 of 2018 in O.S.S.R.No.721 of 2013.

For Petitioner  : Mr. T.Gowthaman
  

For Respondent     : Mr.T.Thiyagarajan

O R D E R

The  present  Revision  has  been  filed  to  set  aside  the  fair  and 

decreetal order of dismissal passed by the learned Principal District Judge, 

Chengalpattu  dated  02.08.2021  made  in  I.A.No.469  of  2018  in 

O.S.S.R.No.721 of 2013. 
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2. The brief facts of the case are as follows:-

The petitioner,  who is  the plaintiff  in  O.S.SR.No.721 of  2013 has 

preferred  I.A.No.469  of  2018  to  condone  the  delay  of  1835  days  in 

representing the plaint in the origial suit. The said suit was filed to declare 

the title of the petitioner – plaintiff in respect of the Schedule 'B' petition 

mentioned property and for a relief of permanent injunction.  The said plaint 

was originally presented before the court  below on 20.02.2013 and the 

same was returned by the Registry for rectifying certain defects by granting 

time  of  one  month  for  representation,  whereas,  the  petitioner  /  plaintiff 

failed  to  represent  the  same  within  the  said  time.  The  court  below 

dismissed the petition on the ground that no prima facie case was made 

out and that there is no sufficient reason let in on the side of the petitioner 

to condone the delay.  As against the same, the petitioner is before this 

Court.

 3. The learned counsel for the petitioner would submit the delay in 

representing the suit  papers was only because of the negligence of the 

earlier counsel engaged by the petitioner and the petitioner had no role to 

play in the same. Further,  the petitioner  had no reason to suspect any 

lacuna  on  the  part  of  his  earlier  counsel  in  as  much  as  he  had  been 

pursuing another suit connected with the suit property diligently.  Hence 

prayed to condone the delay by setting aside the order passed by the court 
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below. In support of his contention, the learned counsel has relied on the 

order of this Court in C.R.P. (MD) No.56 of 2017 [Nagamani Vs.Kanagaraj].

4. Per contra, the learned counsel for the respondent contended that 

already a suit in O.S.No.57 of 2008 was filed as against the vendor of the 

petitioner in respect of the suit property and subsequently, the petitioner 

was also made as a party, wherein the petitioner had contested the case 

through the same previous counsel, thus, there is no iota of truth in the 

contention  of  the  petitioner-  plaintiff  and  prays  to  dismiss  the  present 

Revision. 

5. The learned counsel for the respondent in support of his case, has 

also relied on the judgments as stated below:-

(i)  Judment  of  the  Hon'ble  Supreme Court  reported  in  (2009)  11 

Supreme Court Cases 183 [Katari Suryanarayana & Others Vs.Koppisetti 

Subba Rao and Others] 

(ii) Judment of the Hon'ble Supreme Court reported in (2021) SCC 

Online SC 1260 [Majji Sannemma alias Sanyasirao Vs. Reddy Sridevi and 

Others] 

(iii) Judgment of this Court reported in 2021 SCC Online Mad 8675 

[Sri Sai Pressing Vs. G.S.Muthu and Another] 
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(iv) Judgment of this Court reported in 2023 SCC Online Mad 762 

[S.Rajamanickam Vs. Parvathiammal (died) and others]

6.  Heard  the  learned  counsel  on  either  side  and  perused  the 

documents placed on record.

7. On going through the documents placed on record, it is seen that 

the  suit,  viz.,  O.S.SR.No.721  of  2013  was  filed  in  the  year  2013  and 

representation of the plaint by way of I.A.No.469 of 2018 was filed only in 

the year 2018, i.e., after a lapse of 5 years.  In the said application, the 

petitioner has placed the entire blame upon his previous counsel and the 

petitioner / plaintiff has stepped into the witness box and adduced evidence 

as P.W.1. Moreover, it is also seen that the respondent / defendant has 

earlier filed O.S.No.57 of 2008 on the file of District Musif Court, Tambaram 

and  the  petitioner  has  contested  the  case  through  the  same  previous 

counsel and the said fact has also been admitted by the petitioner himself. 

While so, there is no explanation rendered on the side the petitioner as to 

why he was not vigilant in contesting the present suit.

8.It is to be noted that merely stating that the erst while counsel did 

not inform the petitioner / plaintiff with regard to proceedings of the present 

suit, that too he was busy in attending the proceedings in connection with 
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the earlier suit, cannot be a sufficient reason for condoning the delay in 

representing the plaint in the suit.  The reason stated is not a sufficient 

reason, i.e., sufficient cause shown for setting aside the dismissal as the 

delay is 1835 days.  At the same time, it is no doubt true that the certain 

duties would cast upon the counsels also to make their earnest effort in 

communicating the status of the court proceedings  to their clients.  But, 

still,  as  far  as  the  present  case  on  hand  is  concerned,  the  court  has 

permitted the parties to adduce evidence. 

9.  A perusal of each and every Judgments referred to by the learned 

counsel for the respondents stated supra,  it is clear that, 'if a party has 

been thoroughly negligent in implementing its rights and remedies, it will be 

equally unfair to deprive the other party of a valuable right that has accrued 

to it in law as a result of his acting vigilantly'.  Further, 'if sufficient cause is 

not proved nothing further has to be done; the application for condoning 

delay has to be dismissed on that ground alone.'    Also, 'it is well settled 

that there must be 'sufficient cause' in the application to condone the delay, 

satisfactory  reason  has  to  be  given.   Though  the 

word  'sufficient  cause'  mentioned  in  Section  5  of  the  Limitation  Act  is 

normally approached liberally, to give such liberal approach there must be 

acceptable and palpable reason in the petition'.
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10.  At  this  juncture,  it  is  worthwhile  to  recall  and  recollect  the 

Judgment  of  the  Hon'ble  Supreme  Court  H.Dohil  Constructions 

Company  Private  Limited  V.  Nahar  Exports  Limited  and  Another 

reported  in  (2015)  1  Supreme Court  Cases  at  Page  680  wherein  at 

Special Page 690, Paragraph No.20 and at  Special Page 692, Paragraph 

No.24, it is observed as under:

20. In the case on hand, the delay in refiling was of 1727 

days.  As rightly pointed out by the learned Senior Counsel for  

the appellant(s), the respondents paid the scrutiny charges on 

11.04.2008 as disclosed in Receipt No.73 issued by the High 

Court  of  that  date.   When  the  appeal  papers  were  filed  on 

06.09.2007 and the scrutiny charges were paid on 11-04-2008,  

it  was  quite  apparent  that  the  processing  of  papers  of  the 

appeals for its registration did commence in the month of April  

2008.  Thereafter, if rectification of whatever defects were not 

carried  out  by  the  respondents  or  its  counsel  between April  

2008 and May 2012, it is the bounden duty of the respondents  

to  have satisfactorily  explained such a long delay  in  refiling. 

When  we  refer  to  the  applications  filed  on  behalf  of  the  

appellant(s), we find that there was no convincing explanation 

as to how the respondents were disabled from rectifying the 

defects  pointed  out  by  the  Registry  and  refiling  the  appeal 

papers within time.  The respondents only attempted to throw 

the  blame on  the  previous  counsel  to  whom appeal  papers 

were entrusted for filing in September 2007.  As pointed out by 

the learned Senior Counsel for the appellant(s), there were no 

details as to whom it was entrusted and what were the steps 
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taken to ensure that the appeals filed were duly registered for  

pursuing further  remedy as against  the said judgment of  the 

trial  court.   As a matter of  fact the appeal  papers were filed 

without payment of any court fee.  This only affirms the stand of  

the appellant(s) that there was no bonafide in the respondents'  

claim and that they were seriously interested in challenging the 

Judgment of the trial court as against the non-grant of relief of  

specific  performance.   We  also  fail  to  see  as  to  who 

Respondent  1,  which  is  a  limited  company  involved  in  the 

business of exports, which would certainly have its own legal  

department, can plead that after entrusting the papers to some 

counsel whose name was not disclosed even before this Court  

did  not  even bother  to  take any follow-up to  ensure that  its 

appeals were duly registered in the High Court.  In this context  

the maxim vigilantibus non dormientibus jura subveniunt (law 

assists those who are vigilant and not those who sleep over 

their rights) aptly applies to the case on hand.  The respondents 

simply by throwing the blame on the previous counsel whose 

identity  was  not  disclosed  claimed  that  irrespective  of  the 

enormous delay of 1727 days in refiling the same should be 

condoned as a matter of course as there was only 9 days' delay  

involved in filing the appeals. 

 24.When  we  apply  those  principles  of  Bhattacharjee 

Case to the case on hand, it has to be stated that the failure of 

the respondents in not showing due diligence in filing of  the 

appeals and the enormous time taken in the refiling can only be  

construed, in the absence of  any valid explanation,  as gross 

negligence and lacks in bona fides as displayed on the part of  

the  respondents.   Further,  when  the  respondents  have  not 

come forward with proper details as regards the date when the  
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papers  were  returned  for  refiling,  the  non-furnishing  of  

satisfactory reasons for not refiling of papers in time and the 

failure to pay the Court fee at the time of the filing of appeal  

papers  on  06.09.2007,  the  reasons  which  prevented  the 

respondents from not paying the court fee along with the appeal  

papers and the failure to furnish the details as to who was their  

counsel  who  was  previously  entrusted  with  the  filing  of  the 

appeals cumulatively considered, disclose  that there was total  

lack of bona-fides in its approach. It also required to be stated  

that in the case on hand, not refiling the appeal papers within  

the time prescribed and by allowing the delay to the extent of  

nearly 1727 days, definitely calls for a stringent scrutiny and 

cannot be accepted as having been explained without proper 

reasons.   As  has  been  laid  down by  this  Court,  courts  are  

required to weigh the scale of balance of justice in respect of  

both the parties and the same principal cannot be given a go-by 

under the guise of liberal approach even if it pertains to refiling.  

The filing  of  an application for  condoning  the delay  of  1727 

days in the matter of refiling without disclosing reasons, much 

less satisfactory reasons only  results  in  the respondents  not 

deserving  any  indulgence  by  the  court  in  the  matter  of  

condonation of delay.  The respondents had filed the suit for  

specific performance based on the agreement was correct but  

exercised  its  discretion  not  to  grant  the  relief  for  specific  

performance but  grant  only  a  payment  of  damages  and the 

respondents  were  really  keen  to  get  the  decree  for  specific 

performance  by  filing  the  appeals,  they  should  have  shown 

utmost  diligence  and  come  forward  with  justifiable  reasons 

when an enormous delay of five years was involved in getting  

its appeals registered.” 

8/10

https://www.mhc.tn.gov.in/judis

VERDICTUM.IN



C.R.P.No.2860 of 2021

11. In so far as the present case is concerned, the petitioner has not 

shown  any  sufficient  and  valid  reason  for  the  delay  of  1835  days  in 

preferring the petition.  The reasons assigned by the petitioner that due to 

the pressure of his professional work and due to the pendency of other civil 

and criminal proceedings, he was unable to follow the suit and since, the 

petitioner was full confident in his previous counsel, he has not suspected 

the integrity of his previous counsel, lacks bonafide, in view of evidence of 

P.W.1/petitioner,  wherein  he  had  admitted  that  in  the  suit  filed  by  the 

respondent,  O.S.No.57  of  2008,  the  petitioner  has  contested  the  case 

through  the  said  previous  counsel  and  and  hence  the  same  is 

unacceptable by this Court. Suffice  it  for  this  Court  to  state  that  the 

reasons ascribed by the Petitioner  are not based on justifiable reasons 

and in view of the Judgments of the Hon'ble Supreme Court mentioned 

supra, this Court is unable to exercise its judicial discretion in favour of the 

petitioner. Hence this Court does not find any infirmity in the order passed 

by the court below in I.A.No.469 of 2018 and the same does not warrant 

any interference in the hands of this Court.

 In the result, the present Civil Revision Petition fails and the same is 

dismissed. No costs. 

  19.04.2023

Index:Yes/No
Internet:Yes/No
Speaking / Nonspeaking order
ssd  
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V.BHAVANI SUBBAROYAN J.

ssd

To
The Principal District Judge, 

 Chengalpattu 

C.R.P.No.2860 of 2021

19.04.2023
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