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HIGH COURT FOR THE STATE OF TELANGANA

AT HYDERABAD
(Special Original Jurisdiction)

MONDAY, THE THIRTIETH DAY.OF OCTOBER
. , ll{Q rHousAND AND JWENTYTHREE .

PRESENT

THE HONOURABLE SMT. JI,,STICE P.MADHAVI DEVI

WRIT PETITION NO: 21746 OF 2023

Between:

Subedar Radha Krishna Tiwary (JC- 561608 N), S/o Shri Sidheswar Tiwary,
48 years, 16 BIHAR (A- Company), The Bihar Regiment, Mehdipatnam
Garrison' Hyderabad- 500028 

...pETrroNER
AND

1 . Union Of lndia, Through The Secretary, Ministry Of Defense DHQ PO, New
Delhi- 110011

2. The Chief Of The Army Staff, Sena Bhavan New Delhi- 110001
3. The Record Officer, The Bihar Regiment Danapur Cantt Patna- 801503
4. The Commanding Officer, 16 Bihar The Bihar Regiment Mehdipatnam

Garrison, Hyderabad - 500028
5. Colonel Ravikant, HQ UM and G Sub- Area, Pin- 908810 C/o 56APO

...RESPONDENTS

Petition under A icle 226 of the Constitution of lndia praying that in the

circumstances stated in the affidavit filed therewith, the High Court may be

pleased a) To issue a writ of certiorari or a writ in the nature of certiorari or any

other writ, direction or order, calling upon the Respondents to transmit to this

Hon'ble Court entire record concerning the Summary Disposal of Charge stated to

be.conducted in the case of the Petitioner on 26 May 2022 b) To issue a writ of

certiorari or a writ in the nature of certiorari or any other writ, direction or order,

quashing the impugned Summary Disposal proceedings and the punishment of

Severe Reprimand stated to have been awarded to the Petitioner on 26 May 2022,

being illegal, unjust and arbitrary c) To issue a Writ of Certiorari'or any other writ,

direction or order, calling upon the Respondents to produce before this Hon'ble

Court, the relevant Policy based on which Petitioners promotion to the rank of

Subedar Ma.jor which was already released has been cancelled and whereby the

award of punishment of Severe Reprimand as envisaged under the Army Act,
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1950 has been linked to grant of promotion, consequent extension of service,

grant of pay and allowances, pension, etc., of persons subject to Army Act, 1950,

and quash the same being illegal, arbitrary, unjur;t and violative of the framework

of punishments and award thereof, as envisaged under the Army Act, 1950 d) To

issue a Writ of Mandamus or a writ in the nature of Mandamus or any other writ,

direction or order, consequent upon granting of the reliefs mentioned in (b) and/or

(c) above, directing the Rbspondents to grant all resultant benefits including grant

of promotion to the rank of Subedar Major from original effective date of 01 July

2022 with all consequential service benefits including payment of arrears of pay

and allowances applicable to the said rank togetfrer with interest @ 12(PERCENT)

p.a.e) Without prejudice to the prayers made in (a) to (d) above, to remit or

mitigale the punishment of Severe Reprimand to a lesser punishment having no

effect on promotion of the petitioner, release and pensionary benefits f) To grant

any such other relief, directron, or order or writ in favour of the petitioner deemed

just and proper in the light of the facts and circtrmstances of the instant case and

g) To award costs in favour of the Petitioner.

lA NO: 1 oF 2023

Petition under Section 151 CPC praying that in the circumstances stated in

the affidavit filed in support of the petition, the lligh Court may be pleased to stay

release of the petitioner from service due on :l1St October, 2023 in the present

rank of Subedar, pending disposal of the above main writ petition.

Counsel for the Petitioner: SRI CH.MALLIKARJUNA RAO
Counsel for the Respondents: SRI GADI PRAI/EEN KUMAR, Dy. SOLICITOR

GENERAL OF INDIA

The Court made the following: ORDER

b
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THE HONOURABLE SMT JUSTICE P.MADHAVI DEVI

w .2L74 ot 202.3,

ORDER:

''-' ' 
.'rifl 

this writ petition, the petitioner is seeking a writ of

certiorari to call for the entire record concerning the Summary

disposal of the charge stated to be conducted in the case of the

petitioner on 26.05.2022 and

(i) to quash the impugned summary disposal

proceedings and the punishment of Severe

Reprimand stated to have been awarded to the

petitioner on 26.05.2022; and also

(ii) to se! aside the order dated 3I.O5 2022 cancelling

the promotion of the petitioner to the post of

Subedar Major, as being illegal, arbitrary, unjust

and violative of the framework of punishments;

- 
' ' (iii) to issue a writ of mandamus directing the

.t .."pondents to grant the reliefs benefit including

grant of promotion to the rank of Subedar Major

,, from O1.O7.2022 with all consequential benefits
I

including promotion, payment of arrears, pay
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and allowances at the rate of interest 72%o p.a.;

and also

proposlng

31.tO.2023;

proceedings dated August, 2022

retjre the petitioner w.e.f.

and to pass such other order or

order in the interest ofjustice.

2. Brief facts leading to the hling of the present writ
petition are that the petitioner was working as a Senior Junior

Commissioned Officer i.e., Junior (lommissioned Officer in the

Unit of 76 Bihar (A,-Company), Mehdipatnam Garrison,

Hyderabad, which is the Unit of Inrlian Army functioning under

the Ministry of Defence, Union of lrrdia. It is submitted that the

petitioner was enrolled in the Indiatr Army in the year I99S and

in November, 2027, pettLtorrer,s nanre was cleared for promotion

to the rank of Subedar Major after undergoing the relevant and

prescribed tests for the same in the DpC proceedings. It is

submitted that an unknown person has allegedly given a
complaint against the Commaldinl3 Ofhcer in the name of the

petitioner and on the basis of the same, the Commanding

Officer has enquired the petitioner eLs to why he had complained

about him to the higher authorities. The petitioner submits that

(ir) to set aside the

to
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he denied the same and that he was not aware of any such

complaint3. Thereafter-.on L4.A2.2O22 when the pefitioner was

returning frbm . the intervii:w conducted by the Commanding

Officer after hii 
-successful 

completion of the promotion course,

the petitioner was stopped and the mobile phone of the

petitioner was seized by the security section personnel while

proceeding from the office to the residence of the petitioner,

stating that the same contained some social media applications,

which were prohibited in the Indian Army. From 16.02.2022 to

O1.O3.2O22, a Court of Inquiry was conducted into the said

incident and after a detailed Court of Inquiry, it was observed

that the petitioner's mobile phone contained 'Zoom' application

and 'Share-Chat' application, which were not being used/logged

in and further that an application of 'Messenger'was being used

by the petitioner. On 02"d & 03'd May of 2022, the Commanding

Officer of the petitioner called the petitioner to his office and

informed him that the petitioner would be faced with Court

,1

Martiai erbieedings and to avoid such circumstances, he asked

the petitioner to submit his unwillingness for promotion due to

the violation of social media restriction to which the petitioner
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refused and subsequently, he was r,lquired to do the same by

his Company Commander also, whictr he refused.

3. Learned counsel for the petitioner submitted that

on 09.O5.2022 the petitioner was again called to the office of the

Commanding Officer and the petitioner was questioned about

the social media violation and Lhe petitioner once again

submitted that he was unaware th at 'Messenger' application

was prohibited and requested the Clommanding Officer not to

deny him the promotion due to such a minor lapse on his part,

but the Commanding Officer informe,f the petitioner that he will

be called for a final charge trial and the petitioner was

subsequently handed over a tent€.tive charge sheet which,

according to the petitioner contained vague and incorrect

statements. Thereafter, in the first week of June 2022, the

petitioner was verbally informed that his promotion to the ralk

of Subedar Major has been withhekl. Since the petitioner was

not served with any order, on 2,O.O7 .2022 the petitioner

requested the Commanding Oflicer to inform him as to what

was the punishment awarded to hirn. It is submitted that on

18.07 .2022 , the petitioner received il letter from the Lokpal of

lfrdia u,hich revealed that another pseudonymous complaint in

I

,l
ll

I
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the name of the petitioner was received against his

Comrnanding ofhcer. The petitioner, however, denied it and

requesled the Uoit authorities to take up the issue with the

lr'-
Lokpal of India to hnd out about the identity of the person

writing such complaints in the name of the petitioner. It is

submitted that during the last week of August, 2022, w}.lle tl:,e

petitioner was on leave, the petitioner visited his Regimental

Center Headquarters at Danapur, Bihar, where the petitioner

learnt about the punishment awarded to him of 'Severe

Reprimand' on 26.05.2022, because of which, his promotion

has been cancelled. Challenging the same, the present writ

petition has'been frled.

4 . Learned counsel for the petitioner submitted that

Army Act, 1950 provided for both Summary proceedings as well

as Court Martiai proceedings for a mis-conduct and that the

option is often left to the authorities though it is stated that it is

the petifioner who'has to choose the Summary proceedings or

Court Martial proceedings. It is submitted that though a

procedure has been prescribed under the Rules for conduct of

Summary proceedings, the respondents have not followed the

same in this case and did not pass the punishment order in the

...:.

I
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presence o[ the pctitioner as required under Rule 23 of Army

Rules nor was it communicated to tl e petitioner. It is further

submitted that 'Severe Reprimand' is a punishment which can

be imposed both under the Summan, proceedings as well as the

Court Martial proceedings and therelbre, it can be imposed only

after following the prescribed procr:dure under the law. It is

submitted that there is no recordirrg of any evidence by any

witnesses either on behalf of the rer;pondents or the petitioner

and the petitioner was pressurize:d to sign the statement

allegedly forming the part of a Sunrmary of evidence, without

any date thereon and that the petitic)ner has categorically dated

and signed pre-typed statement on'23.11.2022. It is submitted

that there is no provision under whi,:h a Statement of Evidence

is recorded after awarding of punis,hment on 26.05.2022. He

submitted that thereafter, the petitio;rer got issued a legal notice

to the respondents seeking redressitl of his grievance against

the illegal award of the punishment of 'Severe Reprimand' and

seeking restoration of his promotion. It is submitted that

thereafter, the petitioner has made a number of representations

but with no result and apprehendinlg that he is due for release

from services of Junior Commissiont:d Officer w.e.f. 3 1 . lO.2023
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on account of cancellation of his promotion as Subedar Major

arrd on accqunt of his completiqg 2S years of service as per

BglicJf he has filed this writ petition on 1O.O8.2O23.

5. Learned counsel for the petitioner submitted that

the punishment of 'Severe Reprimand' though appears to be a

minor punishment, it has resulted to be severely excessive in

the case of the petitioner when compared to the alleged mis-

conduct of using 'Messenger' App on his smart phone and has a

disastrous effect on his service and the rest of his life. It is

submitted that though 'Severe Reprimand' is considered as a

minor punishment in service, it has cascading effect on his

'seryice as he.has not only lost his promotion as Subedar Major

and an extension of service by four years, but he is also being

made to retire immediately after completion of 28 years of

service thereby losing not only further service of 4 years but also

, .lt" "on!;Cueltial,effecr on his pension. Therefore, he submitted

. that the impugned order of punishment and also cancellation of

promotion be set aside and the respondents be directed to give

promotion to the petitioner as Subedar Major from the date of

his entitlement. He further submitted that a total of five

personnel were fund to be having prohibited social media
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applications in their mobile phones during the surprise check

conducted on 14.02.2022 and except for the petitioner, al1 the

other personnel were given only a $rarning'/'black ink entry'

which have negligible effects on further career prospects,

promotion, etc. He, therefore, prayed f<rr the relief claimed in the

writ petition.

6. As regards the objections tlf the respondent that the

petitioner has not availed the alterniltive

Army Rules, the learned counsel for the

that the petitioner has brought to the

remedies under the

petitioner submitted

notice of the higher

authoritie s about the itle galities contmitted in the Summary

proceedings vide his legal notice dated 27.12.2022' but no

action was taken thereon except verbe.lly informing him in their

week of May 2023 to submit an application against the

punishment ol 'severe Reprimand' and the petitioner

immediately submitted a non-sl:atutory complaint on

19.05.2023 and thereafter again cn 28.06.2023 and on

17.07.2023 requested for relevant documents, but all the

documents requested by the petitioner were not supplied to

him. He submitted due to the haste e>:hibited by the authorities

in aq,arding him with the punishment and in denying him the
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vital documents, he has no hopes of getting any justice lrom his

orgdnization .and therefore .he,_h.4s,,4pproached this Court for

J

7. Learned Standing counsel for the respondents,

however, opposed the above contentions of the petitioner and

submitted that writ petition itself is not maintainable as under

Rule 26 of the Army Rules, there is a provision of appeal, review

and revision before the officers of Indian Army itself and the

petitioner without availing such remedies, approached this

Court. He has further drawn the attention of this Court to the

procedure followed by the respondents in the Summary

. proCeedings .to submit that the respondents have not violated

any of the procedures or principles of natural justice. He

submitted that at every stage of the procedure, the petitioner

was present and therefore, he was well aware of the punishment

.'awarded to.hirn. FluqlhEr, he submitted that the Army is a very

disciplined .force and- on. every day duling ,parade, the soldiers

are being made aware of the restrictions imposed on them and

their movements and the petitioner being the Subedar was

aware of all the restrictions and has intentionally violated the

sarne and. therefore, the minor punishment of 'Severe

VERDICTUM.IN



10
PMD,J

W.P.No. 27716 of 2023

Reprimand'has been imposed on hi:n and the same should not

be interfered with. He has drawn the attention of this Court to

the various documents hled along with the counter affidavit filed

on 12.7O.2023 to support his argumr:nt

8. Having regard to the rival contentions and the

material on record, this Court hnds that the first and foremost

issue that has to be decided is whether this writ petition is

maintainable against the orders of the respondents. Though

into thethere is an Armed Forces Tribunal formed to look

service matters of the army personnel, the petitioner being a

Junior Commissioned Ofhcer and the writ petition is filed

against the punishment awarded to hi.m, this Court is of the

opinion that this writ petition is maintainable before this Court.

Learned counsel for the petitioner, on the earlier occasion, has

referred to various orders of the Armr:d Forces Tribunal wherein

they have. refused to entertain the rrpplications of the officers

such as the petitioner herein and the respondents have not

been able to controvert .the same by any decision to the

contrary. In view of the above, this ()ourt is of the opinion that

this writ petition is maintainable.
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9. As regards the alternative remedy being available to

the petitioner, . th-is ,Court. trinds .ttrat ' the . .petitioner has

approached this Courr'because according to him, lhe Summary

proieedings have not been conducted properly or as per the

provisions of the Army Rules and therefore, there is a violation

of the statutory provisions and also the principies of natural

justice and therefore, this Court is satisfied that in spite of there

being an alternative remedy under Rule 26, this Court can

entertain the writ petition at this stage.

10. .The next issue to be considered is whether the

disciplinary plocgedilgs against the petitioner were conducted

io accordarrce with'the Arriy Rules. The Rule 23 of Army Rules

provides for Summary proceedings and as per the documents

hled by the learned standing counsei along with the counter

affidavit, the petitioner was put on notice about the charges

against him and a statement was also recorded from him that

h9 does.ngt wish tg prdceqd under the Coul! Martial procedure.

Though the tentative charge sheet and the recorded proceedings

before the Commanding Officer (under Army Rute-22), dated

09.O5.2O22 are signed by the petitioner and also the letter dated

24.05.2022 stating that he does not want any defence witness
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for Summary tried from his side and the State of Evidence dated

25.05.2022, the impugned order or the proceeding dated

26.05.2022 is not signed by him. The Form-t is dated

25.O5.2022 and in the said proceedings, the petitioner allegediy

states that he does not desire to mzrke any statement and also

does not elect to be tried by Court Martial. This Court finds that

the said proceedings are only signr:fl ly the Colonel i.e., the

Commanding Officer and it is not counter signed by the

petitioner, whereas the earlier proceedings d,ated 09.O5.2O22,

25.05.2022 are signed by the petitioner as well as the

Commanding Officer. Therefore, though it appears that the

petitioner was aware of lhe proceedings against him and also

that the procedure prescribed under the Summary proceedings

has been followed by the respondent_s ti1l 25.05.2023, the hnal

order of punishment does not seem [o have been passed in his

presence nor was it communicated [o the petitioner. An order

would be deemed to have been passed not only on the

Commanding Officer putting his signrrture to the same, but also

only when it is communicated to the concerned employee to

enable him to pursue his legal remerlies. There is no evidence,

what-so-ever produced before this C)ourt to demonstrate that
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the punishment order has been communicated to the petitioner.

In view of the same, this Court is o[ thp 
" 
opiaiqn that the

petitioner's'contention that he !a9 not received the punishment

orddr hai to be:.accepted. The cancellation of the: promotion

order consequent to the punishment order is also not in

accordance with law. Before cancellation of an order of

promotion, a notice ought to have been given to the petitioner.

The communication dated August, 2022 to the petitioner that

he would be discharged from service w.e.f. 3 1 . 7O.2O23 on

completion of the required number of years as a Subedar, is

also consequently not in accordance with Rules. However, as

pointed out bv the learned :standine counsel for the

respondents, there is a provision under Rule 23 of Army Rules

to appeal to the higher authorities, provided the punishment

order is in accordance with the prescribed procedure.

1 1r: . In vibw .:o.f the-, irarriei 'ttriS- Court deems it fit and

proper to set aside' the punishii.iEit*oI-S.eveie :Reprimand' dated I
26.05.2023 and also the consequential order cancelling the

promotion order. The respondents shall continue the petitioner's

services as Subedar and are at liberty to follow the prescribed

procedure under the Army Rules if they intend to proceed

I
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against the petitioner and another officer of the rank of

Commanding Ofhcer of the petitjoner shall conduct the

proceedings and shall take a decision uninfluenced by the

earlier observations of the authoritirrs. The respondents shall

also take into consideration the obse rvations of this Court that

the 'Severe Reprimand' issued to the petitioner though may

appear to be innocuous, has a drastic effect on his service and

therefore, it is clearly excessive and tLLe respondents shall take a

lenient view in this matter as was rlone in the case of other

similarly placed persons and also shall take a decision on

consequential promotion order.

12. Accordingly, this writ petition is allowed. There

shall be no order as to costs.

13. Miscellaneous petitions, if any, pending in this writ

petition, shall stand closed .'.-.-.-'.."--,-.
SD/-aPADMANABREt,EFRRX /
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HIGH COURT

DATED:3011012023

ORDER

WP.No.21746 of 2023

ALLOWING THE WRIT PETITION
WITHOUT COSTS.
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