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Pronounced on : 27.01.2026

With the consent of the parties, heard finally.

2. This petition has been filed by the petitioner/judgment debtor
being aggrieved by the order dated 12.04.2025 in Execution Case No.
44/2023 pending before XIIIth District Judge, Indore by which the executing
Court rejected the application filed by the petitioner under Order XXI Rule 2
read with Section 151 of the Code of Civil Procedure, 1908 (hereinafter to
be referred as "CPC").

3. Brief undisputed facts of the case that are necessary for the
disposal of the present petition are that a land sale agreement between the
respondent and the petitioner for Rs. 35,50,000/- was executed as security

against the loan, for which a case No. 69A/2016 was filed for the
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enforcement of a specific agreement and another Case No. 97/2020 for the

amount of Rs. 1,10,73,972/- was filed for the recovery of the money. During
the said period, a compromise was reached on 20.07.2021 for Rs.
5,32,38,000/-, in which, compromise order was passed by the Court below.

4. It was stated that the petitioner had agreed to pay Rs.
5,32,38,000/- to the respondent for the settlement of both the cases and the
respondent himself who wanted assistance under a specific agreement, had
given up the said assistance and accepted the money and had sought the right
to assistance under a specific agreement on the land in lieu of security for
receiving the money. Upon settlement, the petitioner promptly paid Rs.
5,00,000/- as an installment.

5. In the compromise application (Annexure-P/1) dated 19.07.2021, in
Point No. 6, it is clearly mentioned that "that if the defendant does not pay
the entire amount within one year as per the mutual agreement, then in such a
situation, the plaintift will be entitled to get the sale deed of the agricultural
land mentioned in the plaint situated at Badiyakima, whose details have been
given In step 2, executed through the court. But the condition will be that the
plaintitt will release the agricultural land in proportion to the amount paid by
the defendant to the plaintiff within one year, and in respect of the remaining
land, the plaintitf will be entitled to get the sale deed registered from the
defendant. And if the sale deed is not registered by the defendant, then the
plaintift will be entitled to get the sale deed registered with the help of the
Hon'ble Court.”

6. Further, vide order dated 31.07.2023 passed in M.P. 4318/2023 by
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this Court, it has been held that “Heard the counsel for both the parties and

perused the record. Annexure P-2 is compromise order between both the
parties passed by IV District Judge, Indore in Case No.69A/2016. According
to the terms and conditions of compromise that judgment debtor paid the
total amount in installment of four months within a year and if total amount
1s not paid within a year, then the decree holder may file execution of sale
deed before the Court and have right to execute sale deed through Court. But
it is the duty of the plaintiff to release the land in proportion to the amount
deposited by the defendant in one year."

7. In compliance with the compromise dated 20.07.2021, the
petitioner satisfied the order by submitting separate cheques of Rs.
5,32,38,000/- in the name of the Court and Rs. 5,32,38,000/- in the name of
the respondent in the Court of the Fourth District Judge, Indore, within one
year under Order XXI Rule 1 of CPC. It is an admitted fact that the amount
has been deposited by the petitioners through cheque on 18.07.2022 within
one year and on 25.07.2022, the Court informed the petitioners that the
respondent refused to accept the cheque within 90 days which is mentioned
in the order sheet dated 24.07.2023 and the cheque has not been dishonoured
till date and under Section 266 of the Income Tax Act, any transaction of
more than Rs. 20,000/- shall be done through cheque and not in cash.

8. The decree holder himself has accepted on 04.10.2023 in
response to the application dated 20.09.2023 submitted by the judgment
debtor that on 18.07.2022, a cheque of Rs. 5,32,38,000/- has been deposited

by the judgment debtor and has also accepted that the petitioner had given a
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facility to the debtor on humanitarian grounds that if the judgment debtor

pays the amount of the last installment of Khasra No. 8/1/2 and 11/1/2
through Demand Draft with interest @ 12% from the date of decree within
three days, then in such a situation, he was ready and willing to release the
land of both the above mentioned Khasra numbers in lieu of the amount of
the last installment.

0. It was also stated that the respondent had demanded interest
from the decree dated 18.07.2021 but there was no condition fixed in the
agreement regarding interest, yet the decree holder had requested the court
that the question of interest does not arise from 20.07.2021, then if the Court
wishes, the judgment debtor is ready and willing to pay interest from
20.07.2021.

10.  That, the petitioner has filed an application under Section 47 of
CPC before Trial Court in respect of execution filed by the respondent,
which was to be resolved first, but the Trial Court did not consider it passed
an order in aid of a specific agreement, not treating the cheque deposited by
the petitioner as payment in accordance with law, being aggrieved with the
aforesaid, present petition is filed.

11. Learned counsel for the petitioner argued that two civil suits
were instituted between the parties, first Civil Suit No. 69A/2016 for specific
performance of contract and another Civil Suit No. 97B/2020 for recovery of
money. During the pendency of the said suits, the parties arrived at a
settlement on 19.07.2021, pursuant to which a compromise decree was

passed on 20.07.2021. As per the terms of the compromise decree, a total
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sum of Rs. 5,32,38,000/- was agreed to be paid by the petitioner to the

respondent within a period of one year, in three installments at intervals of
four months each. It was further agreed that the land in question would be
released in favour of the petitioner in proportion to the amount paid out of
the decretal amount within one year. It was also agreed that in the event of
failure to pay the said amount within the stipulated period of one year, the
Decree Holder would be entitled to seek execution of the sale deed through
the Court and have the same executed in his favour, in terms of compromise
decree.

12. It is further argued that the compromise decree did not stipulate
the payment of interest or the mode by which the Decree Holder was to
receive the payment. Hence, under the terms of the compromise, the
Judgment Debtor had the discretion to deposit the said amount in Court
either by cheque or in cash and the only requirement was that the whole
amount was to be deposited within a period of one year. The Judgment
Debtor/petitioner also had the discretion to get the land released mentioned
in the decree by paying the entire amount within one year.

13. It 1s also submitted that on 04.05.2022, the Decree
Holder/Respondent filed execution proceedings in Execution Case No. EX A
35/2022, which was a premature execution, as under the terms of the
compromise decree, the Decree Holder/Respondent could file for execution
only after the lapse of one year in case of non-payment of the compromise
amount. It is submitted that on 18.07.2022, the Judgment Debtor/Petitioner

filed an application under Order XXI Rule 2 of CPC, stating that the entire
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amount under the compromise decree had been tendered by way of cheques

in the name of the Court and the Decree Holder/Respondent, and the same
was also informed to the Decree Holder, as reflected in the proceedings dated
18.07.2022 and 25.07.2022. An application was also filed in Execution Case
No. EX A 44/2023 for the release of the land, as the amount under the
compromise decree had been deposited by cheques in Court. However, in
Execution Case No. EX A 35/2022, after the expiry of 90 days, on
25.07.2023, the Decree Holder refused to accept the cheques tendered by the
Judgment Debtor/petitioner before the Trial Court.

14. Learned Trial Court has erred in holding that payment by
cheque is not a valid tender, it constitutes a valid tender, equivalent to
Demand Draft, challan, or any other valid mode of payment. Even after the
Court recognized the validity of the cheque, the petitioner remains ready and
willing to pay the compromise decree amount. The petitioner also submitted
that he is willing to deposit the decretal amount before the Court by way of
Demand Draft along with interest from cheque tendered date 18.07.2022.

15. In support of his submission, counsel for the petitioner has
relied upon the judgment of Hon’ble Supreme Court in the case of K
Saraswathy Vs. Somasundaram Chettiar reported in AIR 1989 SC 1553,
Commissioner of Income Tax, Bombay Vs. Messrs Ogale Glass Works Ltd.
Ogale Wadi reported in AIR 1954 S.C. 429 and Damadilal and Others vs
Parashram and Others reported in AIR 1976 SC 2229, to contend that cheque
is a valid tender and the encashment of the payment dates back to the date of

issue of Cheque.
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16. Per Contra, learned counsel for the respondent opposed the

submissions made by counsel for the petitioner and contended that as per the
conditions under the compromise decree, total amount Rs. 5,32,38,000/- was
to be paid in three installments of 4-4 months, within a period of one year
and not by the way of cheque in the court. Also, in execution proceeding
Case No. EX A 35/2022, an application under order XXI Rule 2 of CPC
filed by the judgment debtor was decided along with several other
application by the Court below vide order dated 20.02.2023. Hence, the
present petition is barred on the ground of doctrine of res judicata as the
petitioner did not challenge order dated 20.02.2023 as has also been recorded
in order dated 31.07.2023 passed in M.P. No. 4318/2023.

17.  To bolster of his argument, he has relied upon the judgment of
Hon’ble Apex Court in Satyadhyan Ghosal and Ors. Vs Sm. Deorajin Debi
and Anr. AIR 1960 SC 941, Smt. J. Yashoda Vs.Smt. K. Shobha Rani, AIR
2007 SC 1721, Hariom Agrawal Vs. Prakash Chand Malviya, AIR 2008
Supreme Court 166 and Rashid Khan Vs. State of M.P., 2011 (3) MPLJ.

18.  He further contended that there is a limited scope of interference
under Article 227 of Constitution of India and the interference can only be
made when there is a jurisdictional error in the order. Where, there is a
speaking order, it cannot be challenged under Article 227 of Constitution of
India. It has been further argued that judgment debtor had to give the
compromise decree amount directly to the decree holder and not to deposit
before the Court. Only if there was no other option left then only the decree

holder could have deposited the amount in the court.
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19. Heard the counsel for both parties and perused the record.

20. From the perusal of record and arguments advanced by the
learned counsel for the parties, following issues arise for consideration

before this Court:-

(1) Whether the present petition cannot
be entertained on account of being barred by
the principle of res judicata ?

(11) Whether the cheques tendered by the
petitioner on 18.07.2021 in satisfaction of the
compromise  decree dated 20.07.2021
constitutes valid tender? If yes, Whether on
account of such submission of cheque, the
petitioner had satisfactorily complied with
the terms and condition of the compromise
decree so as to avoid execution of
compromise decree for specific performance
initiated by the respondent ?

21.  So far as issue relating to doctrine of res judicata of the petition
is concerned, learned counsel for the respondent has drawn attention of this
Court towards order dated 20.02.2023 passed in Case No. EX A 35/2022 to
contend that vide this order application under Order XXI Rule 2 of CPC of
the petitioner had already been rejected and the same was not challenged by
the petitioner and now, he is filing petition against rejection of application
under Order XXI Rule 2 of CPC in Execution Case No. EX A No0.44/2023,
and hence the petition cannot be entertained on account of doctrine of res
Judicata.

22.  To appreciate the argument of the respondent, relevant excerpt

of order sheet dated 20.02.2023 are being reproduced as hereunder :-
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"HIFE & dclihd & TAF ¢ [ Bhrardy g g

fAsaTge 3mmaee uF f&areh 21.05.22 Pl 5 AT A Y&Jd
forar & T gagilar ameer fganifera 20.07.21 & arereT A 8 AR
& b &, fohg fAuffasoh & ol off fonra 3rar &1 &1 &1 31
Zehrardl & usy # Oy ux a1 fAvurge oA S| fasarea
e U & T AR 13/2 & 9T e 0.60 T FaR 13/2

T Tehall 1.40, T &R 11/2/2 & IE Iham 0.92 AT T A
12 OT€ THham 0.47 T AR 11/2/1 T el 0.50 BT Hel oleX
ST fopam S, arifen 3k aftia ad et & HiYy sgfdt &
8 AT & Heol TIA 3,26,25,000/- TIA G & qAT 8 AT P
fepeat &1 WA 3,54,52, 000/~ 31aT Y SAT 2, ST 37€T LT hr
IS &1 3H HIIOT AT ol S A 3ah afvTd iy HfFt o
oot fEhreardy ot feemar s |

fAoftamol g feaie 11.02.23 & e 3mufy 59
3R & gl i feb 3adt Toherar 3 foneat &r Ty oo
e g8 ¢ 3R Behrardl g e & @ fohedi o daar
A T IT W g Trsuree e uedd A & ¥
3SIG g T FolTell H 5 ol TYY bl T Hehg AT e
695/16 & U< f&ar Sam Tipa fopar &1 31a: s fAsurga
UehiuT i faed forar oa, Sraem Stara fSehrardy grar 39
T & T foram I & o e dit ) foftaseoh g
5,32,38,000/- db f&eTidr]18.07.22 &l =AIATA & THET
UEdd T, bl 3 TIA bl AT AT T et fehsit
fer sar ar | 31 ey u=t o fAvarea arar S|

get: fe&elish 11.02.23 i fA0Tid=oll g1 I¢ 3de ux
U foram Irar fop fopRall 3 IRy S o 7€t g3 2, gfeh
T a¥ & IR TR T & 7 g3 AT\ 37 Avare
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3Tded 97 fAEd fohar Srd |

iAW & acliehed H IE TUT & Tob TSNATAT TS
fe&eties 20.07.217d TR fE5hIch 3rTaTT ANT-TT AIE I A
fopeal # 5.32.38,000/- TuAT 1 T fe=mr = 397usey &
HET TT T3, b 3 T freat F & & 7 ¥, afow
foreiar & & 91 ¥, 58 10T I TUT & 6 5o qSharar 3m=ifd
ol Uretet feroficrsroft grar &7et feham orar )

I URTEATA @ Ti89ra T@ fAviiaskoh & 3k
AT A A &1 5 QG FU=T T S A AT FTAT TTr A
I 8, 3 Sy & FRHT TR T 3 ST R
STl & foF feshreamrdy 3mematt Ul fearas as o 91fd waw
FRI B fATUIET HIAT e &, SIhl [aehT & UIRY
AT H T P S |

UeUT fashd UF & WIRT UG o fadid 27.
02.23 Y g &1"

23.  Having perused the order sheet (Annexure P/3) and in light of

arguments advanced by the respondent and from bare perusal of order-sheet
dated 20.02.2023, it is ascertained that there is no mention of application
under Order XXI Rule 2 of CPC which was filed by the petitioner on
18.07.2022. On the contrary, it is apparent from the order dated 20.02.2023
that the executing merely rejected objection of petitioner filed on 11.02.2023,
but application under Order XXI Rule 2 of CPC was not decided. Thus, it is
established that application under Order XXI Rule 2 of CPC is still pending
in the Case No. EX A 35/2022, the present petition is in no way barred from
being entertained on account of principle of res judicata.

24.  Now, coming for determination of the issue No. 2, application
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under Order XXIII Rule 3 of CPC and Compromise Decree dated 02.07.2021

(Annexure P/2) have been perused and it is found that it was agreed that the
Judgment Debtor/Petitioner shall pay the total amount of Rs. 5,32,38,000/-
in four installments in four months each and it was also agreed on the point
that total amount was to be paid within a year, and if the total amount is not
paid within a year, then, after a lapse of one year, the Decree
Holder/Respondent may file for execution of the sale deed before the Court
and shall have the right to execute the sale deed through the Court with
respect to land with regards to which amount remained unpaid. It was agreed
too that it was the duty of the Decree Holder/Respondent to release the land
in proportion to the amount deposited by the Judgment Debtor/Petitioner
within a period of one year.

25.  This Court also finds that under the said compromise application
and decree, installment amount has not been prescribed, no consequence
uponfailure to pay installment has been prescribed, no mode or manner of
payment has been precribed and it has also not been prescribed that Decree
Holder/ Respondent is entitled to any interest over the agreed amount in the
case that the installment is delayed. Hence, in the considered opinion of this
court the only material condition under the said compromise deed is that the
total amount of Rs. 5,32,38,000/- which was to be paid under the
compromise decree was to be paid within one year and only thereafter the
respondent became entitled to seek execution of the compromise decree for
specific performance with respect to land in regards to which the amount

remained unpaid. At the same time, it remained the duty of the
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respondent/Decree Holder to release the land in proportion to the amount

actually deposited by the Defendant/Petitioner within one year.

26.  This Court, in the preceding paragraphs, has held that, under the
terms of the compromise decree, the Decree Holder/Respondent is entitled to
seek specific performance from the Executing Court only after the expiry of
one year. Furthermore, prior to seeking specific performance, the Decree
Holder/Respondent may take recourse to the Executing Court for specific
performance only in respect of the proportion of the land corresponding to
the amount which has not been received by him. In the case at hand, it is
evident from a perusal of the record that, undisputedly within the stipulated
period of one year, on 18.07.2022, the Judgment Debtor/Petitioner deposited
a sum of Rs. 5,32,38,000/- before the learned Court below by way of a
cheque drawn in the name of the Court and the Decree Holder/Respondent
came to the knowledge regarding the same on 25.07.2022 as is evident from
order-sheet dated 25.07.2022. The record further reveals that the said cheques
were never dishonored. However, the Decree Holder did not collect the
cheques from the Court within a period of 90 days despite having knowledge
of the same, whereas, he refused to accept the same, while demanding
payment of the decretal amount along with interest at the rate of 12% per
annum from the date of the decree in his reply to Execution filed by the
petitioner in Case of EX A No. 26/2023.

27. In the aforesaid factual matrix, it is apposite to refer to following
judgments of Hon’ble Apex court, to adjudicate the issue that whether such

submission of cheques satisfied the condition stipulated in the compromise
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decree for payment of compromise amount within one year.

28.  On this aspect, the law laid down by A Three-Judge Bench of
Hon’ble Apex Court in the case of K. Saraswathy Alias K. Kalpana (Dead)
By LRs Vs. PS.S. Somasundaram Chettiar reported in AIR 1989 SC 1553

has been held as hereunder:-

“5. It 1s contended before us on behalf of the

appellant that the cheque for Rs.6,02,000 was
tendered in Court on 29 May, 1980 and that it

was duly honoured by the Bank and money
was realised under the cheque, and therefore
it_must be taken that payment had been

effected by the appellant on 29 May, 1980
within the time stipulated by this Court in its
order dated 29 November, 1979. In
Commissioner of Income Tax, Bombay
South, Bombay v. Messrs Ogale Glass Works
Ltd. Ogale Wadi, AIR 1954 S.C. 429. It was
laid down by this Court that payment by
cheque realised subsequently on the cheque

being honoured and encashed relates back to
the date of the receipt of the cheque, and in

law _the date of payment is the date of

delivery of the cheque. Payment by cheque is
an ordinary incident of present-day life,
whether commercial or private, and unless it
1s_specifically mentioned that payment must
be in cash there is no reason why payment by
cheque should not be taken to be due
payment if the cheque is subsequently
encashed in_the ordinary course. There is

nothing in the order of this Court providing

that the deposit by the appellant was to be in
cash. The terms of the order dated 29

November, 1979 are conclusive in this

respect and it is the intent of that order which
will determine whether payment by cheque
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within the period stipulated in that order was
excluded as a mode in satisfaction of the
terms of that order. The time for payment is

governed by the order of this Court.”’6. It is
alleged on behalf of the respondent that there

was no money on the date of delivery of the
cheque to support payment of it and that it
was subsequently when arrangements were
made that the cheque was realised. Now, the

High Court has not found that if the cheque
was presented for encash- ment on the date it
was _delivered the cheque would not have
been encashed. There is nothing to suggest
also that the cheque was not honoured in due
course and that the Bank had at any time
declined to honour it for want of funds in the
ordinary course. In any event, there is
nothing to suggest that, under the
arrangements made for payment of the

chegue, even if it had been encashed on the
date it was delivered the cheque would not

have been encashed. There is no finding by
the High Court that on 29 May, 1980 the
cheque would not have been realised. That

being so, the question whether the appellant
had wrongly stated that her counsel had

offered to pay cash to the High Court office
on 29 May, 1980 ceases to be relevant. We
also see no substance in the objection taken
before the High Court that in the letter dated
29 May, 1980 addressed by counsel for the
appellant _forwarding the cheque for
Rs.6,02,000 there was a request for the return
of the cheque in case it was found that the

appellant was entitled to the set-off claimed

by her. The application of the appellant
claiming adjustment was pending in Court,

and no conclusion can be drawn against her
on the ground that she had requested a return
of the cheque in the event of the adjustment
being allowed by the Court.”
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29. In arecent judgment delivered in the case of Vijay Laxmi Singh
& Ors. Vs. Registrar of Cooperative Societies, Govt. of NCT of Delhi &
Anr. decided on 20.04.2022 in W.P.(C) No. 6312/2022, the Division Bench
of High Court of Delhi has taken note of the dictum of Three Judges’ Bench
of the Hon’ble Apex Court in the case of K. Saraswathy alias K. Kalpana

(Dead) By LRs (Supra) and observed as follows :-

“The learned counsel for the respondents
submits that since the payment was made
through cheques and the money has not been
realized, therefore, the petitioners were
deemed to be in arrears. The said argument
has only is stated to be rejected because
tendering of cheques by the petitioners for
the requisite amount and acceptance of the
same by the respondents i1s as good as cash
being tendered, in view of the provisions of
the Negotiable Instruments Act, 1881 as well
as the dicta of the Supreme Court in
Damadilal and Others v. Parashram and
Others, (1976) 4 SCC 855 and K. Saraswathy
alias K. Kalpana (Dead) By LRs v. PS.S.

Somasundaram Chettiar, (1989) 4 SCC 527.

The latter held, inter alia, that, “...Payment
by cheque is an ordinary incident of present-
day life, whether commercial or private, and
unless it 1is specifically mentioned that

payment must be in cash there is no reason
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why payment by cheque should not be taken

to be due payment if the cheque 1is
subsequently encashed in the ordinary
course...”

I n Damadilal and Others v. Parashram and
Others (supra), the question before Supreme
Court was whether the payment by cheque
was a proper tender. The court held that it is
well-established that a cheque sent In
payment of a debt on the request of the
creditor, unless dishonoured, operates as a
valid discharge of the debt and if the cheque
was sent by post and was honoured on
presentation, the date of payment is the date

when the cheque was posted.”

30. Similarly, in the case of Commuissioner of Income Tax, Bombay
South, Bombay v. Messrs Ogale Glass Works Ltd. Ogale Wadi reported in
AIR 1954 SC 429, Hon’ble Apex Court has observed as follows :-

“It is said in Benjamin on Sale, 8th Edition,
page 788:-

The payment takes effect from the delivery
of the bill, but is defeated by the happening
of the condition, 1.e., non- payment at
maturity."

In Byles on Bills, 20th Edition, page 23, the
position is summarised pithily as follows:' A
cheque, unless dishonoured, is payment.” To
the same effect are the passages to be found
in Hart on Banking, 4th Edition, Volume I,
page 342. In Felix Hadley & Co. v. Hadley
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(3), Byrne J. expressed the same idea in the

following passage in his judgment at page
682:

In this case I think what took place amounted
to a conditional payment of the debt; the
condition being that the cheque or bill should
be duly met or honoured at the proper date. If
that be the true view, then I think the position
1s exactly as if an agreement had been
expressly made that the bill or cheque should
operate as payment unless defeated by
dishonour or by not being met; and I think
that that agreement is implied from giving
and taking the cheques and bills in question.”
The following observations of Lord
Maugham in Bhokana Corporation v. Inland
Revenue, Commissioners are also apposite:
"Apart from the express terms of section 33,
sub-section 1, a similar conclusion might be
founded on the well known common law
rules as to the effect of the sending of a
cheque in payment of a debt, and in the fact
that though the payment is subject to the
condition subsequent that the cheque must be
met on presentation, the date of payment, if
the cheque 1s duly met, is the date when the
cheque was posted."”

In the case before us none of the cheques has
been dishonoured on presentation and
payment cannot, therefore, be said to have
been defeated by the happening of the
condition subsequent, namely dishonour by

non-payment and that being so there can be
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no question, therefore, that the assessee did

not receive payment by the receipt of the
cheques. The position, therefore, is that in
one view of the matter there was, In the
circumstances of this case, an implied
agreement under which the cheques were
accepted unconditionally as payment and on
another view, even if the cheques were taken
conditionally, the cheques not having been
dishonoured but having been cashed, the
payment related back to the dates of the
receipt of the cheques and in law the dates of
payments were the dates of the delivery of
the cheques. On the footing, then, that the
assessee received payment as soon as the
cheques were delivered to it the question still
remains as to when and where the assessee

received such payment.”

31. The following excerpts of the another case of Hon’ble Apex
Court, Damadilal And Others vs Parashram And Others reported in AIR
1976 SC 2229, is worth to be quoted here as under:-

“13. This 1s what the High Court held on the
validity of tender of rent by cheque."

The question 1s as to whether, instead of
presenting the cash, if a cheque is sent to the
landlord, that 1s sufficient tender of the
arrears of rent or not.......

In the highly deve-loped society, payment by
cheque has become more convenient mode of
discharging one's obligation. If a cheque is an

instrument which represents and produces
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cash and is treated as such by businessmen,

there is no reason why the archaic principle
of the common law should be followed in
deciding the question as to whether the
handing over of the cheque is not a sufficient
tender of the arrears of rent if the cheque is
drawn for that amount. It is no doubt true that
the issuance of the cheque does not operate
as a discharge of the obligation unless it is
encased, and it is treated as a conditional
payment, yet, in my view, this is a sufficient
tender of the arrears if the cheque is not
dishonored. In the present day society, I am
of the view, an implied agreement should be
inferred that if the payment is made by a
cheque, that mode of payment would be
accepted.” ..................

On the ground of default, it is not disputed
that the defendants tendered the amount in
arrears by cheque within the prescribed time.
The question is whether this was a lawful
tender. It is well established that a cheque
sent in payment of a debt on the request of
the creditor, unless dishonoured, operates as
valid discharge of the debt and, if the cheque
was sent by post and was met on
presentation, the date or payment is the date
when the cheque was posted. The question
however still remains whether in the absence
of an agreement between the parties, the
tender of rent by cheque amounts to a valid
discharge of the obligation. Earlier, we have
extracted a passage from the High Court's
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Judgment on this aspect of the case. We

agree with the view taken by the High Court
on the point. Rent is payable in the same
manner as any other debt and the debtor has
to pay his creditor in cash or other legal
tender, but there can be no dispute that the
mode of payment can be altered by
agreement. In the contemporary society it is
reasonable to suppose such agreement as
implied unless the circumstances of a case
indicate otherwise. In the circumstance of
this case, the High Court, in our opinion,
rightly held that the cheque sent to the
plaintiffs amounted to valid tender of rent.
The second contention urged on behalf of the

appellants must also be rejected.”

32. In the case of K. Saraswathy (Supra), the law laid down by a
Three-Judges Bench of Hon’ble Apex Court, that tendering a cheque is a
valid form of payment unless cash is specifically required by a Court order.
When a cheque is encashed in the usual course, the payment is considered to
have been made on the date of the cheque was given.

33. In view of the law laid down by the Hon’ble Supreme Court in
Commissioner of Income Tax, Bombay v. Messrs Ogale Glass Works Ltd.,
Ogale Wadi (supra), it stands conclusively established that where payment is
made by cheque pursuant to the creditor’s request for remittance, the post
office acts as the agent of the creditor. Though a cheque constitutes a
conditional payment, upon its encashment the payment relates back to the

date and place of its delivery. Accordingly, the act of posting the cheque
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constitutes receipt of income at the place from which it is posted. Applying
this settled principle, the receipt of income in such circumstances is deemed
to have occurred at the place of posting of the cheque, and not at the place
where it is ultimately received by the assessee.

34. Similary, Hon’ble Apex Court in the case of Damadilal And
Others (Supra), has observed that tendering rent by cheque constitutes a valid
tender, especially in contemporary society where it is a standard business
practice. Unless a cheque is dishonoured or there is an express agreement to
the contrary, it is treated as a valid discharge of the debt.

35. In these judgments, observation has been made that when a
statute confers protection or rights, and the opposite party accepts benefits
arising from that relationship (such as rent or payment), the law recognizes
continuity of rights and obligations. Acceptance by conduct is sufficient to
establish legal recognition, even in the absence of a fresh agreement.

36.  If the present case is tested on the anvil of dictum of law as laid
down in the cases cited hereinabove, it is clear that the petitioner/Judgment
Debtor, within the stipulated period of one year, deposited a sum of Rs.
5,32,38,000/- on 18.07.2022 before the learned Court below by way of a
cheques drawn in the name of the Court and the Decree Holder/Respondent.
The said cheques were never dishonoured. Since the compromise decree did
not prescribe cash payment as the mandatory mode, the cheque deposited by
the Judgment Debtor on 18.07.2022, in compliance of the decree, constitutes
a valid tender in terms of Order XXI Rule 1 of the CPC which expressly

provides for the deposit of the decretal amount before the Court, and a
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cheque, being a negotiable instrument, constitutes payment. Accordingly,

tender of payment by cheque through a banking mode amounts to a valid
tender in the eye of law. Thus, in the considered opinion of this Court, the
decree stood satisfied upon presentation of cheques before Executing Court
and respondent cannot get benefit of his own fault of not presenting the
cheques for encashment despite getting the knowledge of the same well
within time.

37. So far as the judgments relied by learned counsel for the
respondent are concerned, in the case of Satyadhan Ghosal (Supra), Hon’ble
Apex Court has held that doctrine of res judicata does apply at different
stages of the same proceedings, but in the present case, on perusal of the
order-sheet dated 20.02.2023, it is evident that no application under Order
XXI Rule 2 of CPC has been decided. Hence, this petition is in no way
barred being entertained on account of doctrine of res judicata.

38.  As far as the law relied upon by counsel for the respondent in
the cases of Smt. J. Yashoda (Supra), Hariom Agrawal (Supra) & Rashid
Khan (Supra) is concerned, the same are not applicable to this case as the
factual matrix in each of these cases, is materially and substantially different
from the facts of the instant case

39. Apart that the respondent was ready to before the trial Court to
take the amount with interest, but in the form of Demand Draft only. The
compromise decree dated 20.07.2021 does not prescribe any specific mode
of payment nor did it contemplate payment of interest. The only condition

stipulated was that the entire compromise amount was required to be paid
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within a period of one year. The material on record unequivocally

demonstrates that the petitioner tendered the entire decretal amount within
the stipulated period by way of cheques and duly informed the decree holder
thereof. The said tender was neither disputed nor shown to be invalid, nor
was the cheque dishonoured at any point of time.

40. The Executing Court failed to appreciate that payment by
cheque constitutes a valid tender in the eyes of law and that refusal by the
decree holder to accept such payment does not render the tender illegal or
ineffective. The impugned order further overlooks the binding terms of the
compromise decree and travels beyond the scope of execution by introducing
conditions not agreed upon between the parties. Such an approach is
impermissible in execution proceedings.

41.  This Court also finds no merit in the objection raised on behalf
of the respondent regarding doctrine of res judicata or maintainability, as the
issue relating to satisfaction of the decree on account of lawful tender within
the stipulated time, was neither finally adjudicated earlier nor barred from
consideration. The Executing Court, therefore, committed an error resulting
in failure of justice, warranting interference under the supervisory
jurisdiction of this Court.

42. Accordingly, this Miscellaneous Petition succeeds and impugned
order dated 12.04.2025 passed in the Execution Case No. 44/2023 by the
XIIIth District Judge, Indore is hereby quashed.

43.  The petitioner/judgment debtor is directed to deposit decretal

amount of Rs. 5,32,38,000/- before the Executing Court by way of new
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cheque alongwith simple interest at the rate of 12% per annum from

18.07.2022 within a period of 30 days from the date of passing of this order.
The petitioners’ old cheque be returned to him by the concerned Executing
Court.

44. If the petitioner fails to comply with the aforementioned
directions, the executing Court shall proceed with execution proceedings in
accordance with law without further reference to this Court.

45. With the aforesaid observations and directions, this Miscellaneous

Petition stands allowed and disposed of.

(ALOK AWASTHI)
JUDGE

Vindesh



