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Hon'ble Jaspreet Singh, J.
1. The present dispute emanated in the year 2007 and it has a

checkered background.

2. The petitioner was accorded a license on 19.11.2005 for
distribution of essential commodities through a fair price shop in
village Panchayat Dilawarpur, Tahsil Mohammadi, District Kheri.

3. On 15.10.2007, the Sub Divisional Magistrate Mohammadi
Kheri noticing certain discrepancies regarding the distribution of
essential commodities suspended the license of the petitioner and
required him to show cause within a week as to why further
proceedings may not be taken against the petitioner.

4, As per the suspension order cum show cause notice, it was
alleged that the petitioner had lifted the requisite quota of the food and
essential commodities for the month of October 2007 on 26.09.2007.
However, it was alleged that the appointed supervising officer on

07.10.2007 submitted his report and informed that he had visited the
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fair price shop of the petitioner where he was not available nor there
was the necessary stocks of the grains and essential commodities for
distribution.

5. Acting upon the said report, the matter was enquired through
the distribution inspector Mohammadi who submitted his report dated
11.10.2007 and confirmed that the petitioner did not have the
necessary stocks for distribution of the grains and the essential
commodities for the month of October 2007. It also reported that the
petitioner was required to produce the necessary documents which
could not be presented. Statements of certain beneficiaries which
included persons having B.P.L. Cards (below poverty line) and 13
Antyodoya Card holders whose cards did not indicate any
endorsement regarding distribution of the grain and essential
commodities or its receiving. Certain cards holders gave their
statements that they had received the essential commodities but even
their ration cards did not have the necessary endorsement and there
were certain other card holders who stated that they have not received
the grains and the essential commodities.

6. The Sub Divisional Magistrate, Kheri taking note of the fact
that in pursuance of the show cause cum suspension notice dated
15.10.2007 the petitioner did not respond nor submitted any evidence
or explanation hence by means of order dated 17.11.2007 it cancelled
the license of the petitioner.

7. An important event occurred when the Sub Divisional
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Magistrate, Mohammadi Kheri on 22.01.2008 made a fresh allotment
in favour of Smt. Anwari (who after intervention of the Apex Court
was impleaded as private respondent no.4 in the instant petition.)
8. In the meantime, the petitioner being aggrieved against the
order dated 17.11.2007 had preferred an appeal before the
Commissioner, Lucknow Division in terms of Section 28(3) of the
Uttar Pradesh Schedule Essential Commodities Distribution Order
2004. This appeal came to be allowed on 16.12.2013 holding that the
order dated 17.11.2007 was ex parte and had been passed without
affording reasonable opportunity to the petitioner. It further directed
that the petitioner would submit his reply within one month and
thereafter the Sub Divisional Magistrate concerned shall decide the
matter afresh.
9. In furtherance of the aforesaid remand order, the petitioner
furnished his reply, however, the Sub Divisional Magistrate,
Mohammadi once again considering the reply did not find any reason
to doffer from the earlier decision and for the reason as mentioned in
the order dated 17.02.2014, he cancelled the license of the petitioner
including the agreement entered between the petitioner and the State
and also forfeited the security.
10. Once again the petitioner being aggrieved against the order
dated 17.02.2014 preferred an appeal. While this appeal was admitted
by the Additional Commissioner (Administration), Lucknow Division,

but it did not entertain the request of the petitioner for grant of an
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interim relief. At this stage, the petitioner approached this Court by
means of Writ Petition No.4248 (M/S) of 2014 ( Mustakeem Vs. State
of U.P. & others) wherein a Co-ordinate Bench of this Court by means
of order dated 31.07.2014 granted limited protection to the petitioner
that till his disposal of his appeal or for a period of six months
whichever is earlier the operation of the order of the Sub Divisional
Magistrate dated 17.02.2014 shall be kept in abeyance and supply of
his essential commodities shall not be stopped.

11.  Once the said order was passed by the High Court, the Sub
Divisional Magistrate, Mohammadi taking note of the aforesaid
permitted the petitioner to lift the quota vide order dated 19.08.2014.
It also noticed that in light of the order passed by the High Court it
was necessary to give due deference and the same was to be complied
with, and since two licensee could not subsist, the other licensee
namely Smt. Anwari cannot be permitted to lift the quota, hence her
supplies were stopped.

12. At this stage, Smt. Anwari who had been granted a fresh
allotment on 01.02.2008 and who had not been impleaded as a party
in Writ Petition No0.4248 (M/S) of 2014, she preferred review petition
bearing N0.631 of 2014 (in re: 4248 (M/S) of 2014). The Court
concerned taking note of the submissions of Smt. Anwari entertained
the review petition and noticed that the order dated 31.07.2014 was
passed under some confusion and permitted the petitioner herein

(Mohd. Mustakeem) to file his counter-affidavit to the review petition
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within two weeks. As an interim order, it was ordered by the Court
that till the disposal of the review petition, the order dated 31.07.2014
will be kept in abeyance, and in case of compliance of the order dated
31.07.2014 the Sub Divisional Magistrate if passed any order
restoring the supply of essential commodities to Mustakeem then that
order too shall also be kept in abeyance.

13.  As a consequence of the said order, the Sub Divisional
Magistrate, Mohammadi Kheri passed a fresh order on 05.09.2014
staying its earlier order dated 19.08.2014 and stopped the supply to

Mustakeem and restored the supplies in favour of Smt. Anwari.

14. In the aforesaid backdrop, once again the appeal preferred by
the petitioner against the order of cancellation dated 17.02.2014 was
considered on merits and vide order dated 31.01.2015 it was
dismissed. The petitioner being aggrieved by the order dated
17.11.2007 and the order dated 31.01.2015 filed the instant writ
petition.

15. At this stage, it will be relevant to mention that in the instant
petition also the petitioner did not implead Smt. Anwari as a party.
However, the counsel for Smt. Anwari was also heard who had sought
the intervention but it did not find favour with the Court and
ultimately vide judgment and order dated 21.01.2021 the writ petition
was allowed and the order of cancellation of license was set aside and

by the same order the license was restored and it was observed that
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any third party rights created shall not come in the way of the
restoration of the allotment and supply of essential commodities to the
petitioner i.e. Mohd. Mustakeem. In furtherance of the order passed
by the High Court dated 21.01.2021 the Sub Divisional Magistrate
vide its order dated 11.02.2021 restored the license of the petitioner
and also cancelled the license of Smt. Anwari.

16. Now in the aforesaid situation, it was time for Smt. Anwari,
whose license had been cancelled, to escalate the matter and she
approached the Hon'ble Apex Court against the judgment of the High
Court dated 21.01.2021. The Apex Court by means of order dated
05.04.2021 as an interim measure stayed the operation of the order
passed by the High Court. The Sub Divisional Magistrate,
Mohammadi Kheri once again taking note of the order passed by the
Apex Court again restored the license and supplies to Smt. Anwari
and stopped the same in respect of the present petitioner.

17.  Considering the appeal of Smt. Anwari The Apex Court allowed
the same vide judgment and order dated 26.11.2024 and after setting
aside the order passed by the High Court dated 21.01.2021 remanded
the matter to the High Court with a specific direction that the writ
petition would stand revived. Smt. Anwari would be impleaded as
respondent no.4 in the writ petition and she will have the liberty of
filing her counter-affidavit within four weeks and the High Court was
requested to provide adequate opportunity of hearing to the parties to

place their respective versions and whereafter the writ petition would
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be considered and be decided in accordance with law preferably
within a period of four months. It also observed that the license issued
in favour of Smt. Anwari to run fair price shop shall continue but
would be subject to the result of the writ petition. The Apex Court also
observed that all contentions on merit are kept open to be agitated by
the parties before the High Court.

18.  Itis in the aforesaid backdrop that this matter was placed before
this Court and vide its order dated 03.04.2025, 11.04.2025 and
07.05.2025 had been goaded the counsel for the parties to comply
with the procedural requirement of impleading the respondent no.4
herein (Smt. Anwari), serving her and also granted time to furnish her

version, so that this matter could be heard finally.

19.  The Court has heard Shri Satish Kumar Shama, learned counsel
for the petitioner, Shri Rahul Shukla, learned Additional Chief
Standing Counsel for the State and Shri Shreyash Agarwal, learned
counsel appearing for the private respondent no.4 who also filed his
counter-affidavit placing his version on record which has also been
considered by this Court.

20.  Shri Sharma has structured his submissions on three pillars:-

(i) The petitioner was not given adequate opportunity to contest and to
establish that the cancellation of the license was bad in law. The
petitioner had filed a detailed reply but the same was not taken note of

appropriately rather it was incorrectly observed that the documents
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furnished by the petitioner were not appropriate. The entire burden
was placed on the petitioner whereas in order to rebut the case alleged
against the petitioner his defence ought to have been considered which
has not been done which has resulted sheer miscarriage of justice.

(ii) The petitioner had been handicapped in contesting the
allegation levelled against him as the entire case set up by the State
was based on an inspection report which was never furnished to the
petitioner and in the absence thereof the petitioner could not give an
adequate reply as he had no idea of what case he had to meet which
has also resulted in miscarriage of justice and per se is in violation of
principles of natural justice.

(iii) It is also urged that there has been a diversion in the allegations
and the case initially set up by the State; inasmuch as new grounds
were taken for which the petitioner ought to have been given an
opportunity to respond and without providing such an opportunity the
action of the authorities in relying upon the said new grounds also
violated the principle of natural justice. The petitioner was not given
an adequate opportunity to contest and cross examine such card
holders whose statements were allegedly recorded by the authorities
and moreover the petitioner had submitted affidavits of the very same
persons who allegedly had given a statement to the authorities. In the
affidavit given by the said persons it was stated that they were all
illiterate. Their statements have been taken without informing them of

their import and content and further that the petitioner herein was a
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scrupulous licensee and they had no complaint against him and his
affidavits were also not considered which has also vitiated the
decision making process as adopted by the respondent authorities.
Thus for all the aforesaid reasons, the impugned order is bad and the
writ petition deserves to be allowed.

21.  In support of his submissions, the learned counsel for the
petitioner has relied upon the decisions of this Court in Noor Jahan
Vs. State of U.P. & others, Writ Petition No.31272 (M/S) of 2017,
decided on 11.12.2014, Prem Narain Vs. State of U.P. & others,
Writ-C No.61612 of 2013, decided on 11.12.2014, Shatrohan Lal Vs.
State of UP. & others, Writ-C No.18768 of 2020, decided on
2.4.2024, Rajneesh Kumar Tyagi Vs. State of U.P. & others, Civil
Misc. Writ Petition No.30912 of 2009, decided on 19.01.2001 and
Jagannath Upadhyaya Vs. State of U.P. & others, Writ-C No.18135
of 2021, decided on 14.02.2022.

22.  Shri Shukla, learned Additional Chief Standing Counsel for the
State has urged that the petitioner is merely a licensee and he does not
have any fundamental right to do the business of distribution of food
grains and essential commodities. It is urged that the relationship
between the State and the license holder is that of a principal and an
agent. The State from time to time have issued the government orders
to regulate the distribution of food grains and essential commodities
and in order to take an action against an erring licensee the State has

to comply with the principles of natural justice by affording him an
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adequate opportunity and once the same has been done, it cannot be
said that the view taken by the authorities is against the principle of
natural justice or is bad in the eyes of law.

23. It was also urged that the cancellation of license of the
petitioner was done on 17.11.2007 and about 18 years have lapsed and
for the last 18 years, it is respondent no.4 who has been distributing
the essential commodities and food grains and nevertheless a licensee
does not have any vested rights rather his right to continue is subject
to the confidence and pleasure of the principal and in this case once
the principal found certain discrepancies and it proceeded to take
action which was done in accordance with law then in such
circumstances neither the plea of violation of principle of natural
justice can be taken and moreover it is primarily the decision making
process which is under the scope of judicial review by this Court and
not the merit of the decision itself. Thus, for the aforesaid reason, the
writ petition deserves to be dismissed. In his support of his
submission, he has relied upon a decision of the Apex Court in Ram
Kumar Vs. State of Uttar Pradesh and others (2023) 16, SCC 691.
24.  Shri Shreyash Agarwal, learned counsel for the respondent no.4
has raised similar submissions as urged by Shri Shukla for the State
and thus for the sake of brevity, the same is not duplicated herein. In
support of his submission, he has relied upon a decision of this Court
in Smt. Meena Devi Vs. State of U.P. and others, Writ-C No.58035 of

2017, decided on 30.07.2018.
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25.  The Court has heard the learned counsel for the parties and also
perused the material on record.

26. In light of the submissions of the respective parties, this Court
is required to examine whether the petitioner has been deprived of an
opportunity of hearing or not. An ancillary issue that further requires
examination is whether not having provided an opportunity to cross
examine or not being given an inspection report would also amount to
depriving the petitioner of an opportunity to contest the proceedings
and whether this aspect in itself can be considered as a handicap that
may vitiate the decision making process.

27.  Where both the petitioner and the respondent no.4 are licensee.
What is the scope of the right which is conferred through a license for
distribution of food grains and essential commodities and whether
such right can be contested vis-a-vis the rights of a subsequent
allottee.

28. At the outset, it may be noticed that from the perusal of the
decision cited by Shri Shreyash Agarwal in Smt. Meena Devi (supra),
it would reveal that a Co-ordinate Bench of this Court after taking
note of several decisions of this Court as well as the Apex Court noted
that the privilege of license conferred for the distribution of grains and
essential commodities is a merely right that can be taken away by the
principal in case of irregularities in distribution. It also notices that by
taking away such privilege or cancelling the license for some valid

reason must be informed and some opportunity of hearing is required
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to be granted to be licensee. However, there is no fundamental right or
any constitutional right to such a lincesee and once the aforesaid twin
conditions are adhered to, and complied with the writ court is not
required to interfere in such orders especially where the licensee has
already availed the statutory right of appeal.

29. It will be appropriate at this stage to record that there was a
divide between two sets of opinion regarding the scope of
applicability of principle of natural justice in an inquiry conducted in
cases relating to the distribution in cases where a license for
distribution of essential commodities was cancelled. One view
favoured a full fleged inquiry as contemplated which includes serving
of notice, charge-sheet as well as informing the licensee of the date of
hearing. The other view was that a licensee was not entitled to a
detailed inquiry as he was merely a licensee and a licensee does not
have any fundamental rights to carry on with the license.

30.  This controversy between the two set of opinions rendered by
the respective learned Single Judge of this Court was referred to a
Larger Bench vide order dated 29.11.2019 passed in Writ Petition
No0.32679 (M/S) of 2019, Shankar Prasad Vs. State of U.P. & others,
2021 SCC OnlLine All 1852.

31.  The Larger Bench (which had Justice Jaspreet Singh as a
member) had the occasion to consider the aforesaid issue and after
noticing the entire scheme of the Act which commenced from the

Essential Commodities Act 1955, several Government Orders holding
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the field in this regard including Government Order issued from time
to time regulating and supervising the distribution of grains and
essential commodities, noticing the scope of applicability and the
extent of applicability of natural justice the Court in paragraph 42 to

47 held as under:-

"42. The efforts made by the Government from time to time is
clearly to establish an accepted procedure and manner in
which the enquiries regarding suspension/cancellation of a fair
price shop is to proceed. In the aforesaid context, it would be
seem that the Full Bench in Puran Singh (supra) has clearly
held that the fair price shop licenses are not akin to the right
by doing business as protected under Article 19 (1)(g) of the
Constitution of India and noticing the provisions of the
Government Order of July 2004 where there is an elaboration
regarding issuance of a show cause notice which must
contain the material and findings surfaced in the preliminary
enquiry to enable the licensee to know the charge against him
so that he can reply to the same which sufficient particularity.
It also contemplates the conclusion of the enquiry within a
period of one month and it is incumbent upon the competent
authority to give its decision by a speaking order. It is in this
context that the Full Bench used the word full fledged enquiry
specifically relating to Clause 4 and 5 of the Government
Order of July 2004.
43. The process of grant of opportunity of hearing and holding
a fair and just enquiry is inbuilt in the provision of Government
Order dated 29th of July, 2004. With the advent of the
Government Order of October 2014 and December 2015 as
noticed above. It further clarifies the position that the licensee
must be made aware of the violation and irregularities which
have been found, upon which it is proposed to move against
the licensee, either for suspension or cancellation so that he
can place his reply with sufficient particularity which must be
decided by a speaking order and order-sheet of the
proceeding is also to be maintained scrupulously to bring in
transparency and fairness in the enquiry so held.
44. Rules of natural justice are not rigid or immutable rules
and they are not to be applied in a straight-jacket formula
rather these are rules which are flexible to meet the
exigencies of a situation. The Apex Court in the case of A.S.
Motors Private Limited v. Union of India and others, (2013) 10
SCC 114 in Paragraphs 7 and 8 in reference to cancellation of
contract viz-a-viz violation of principles of natural justice has
held as under:-

"7. It was argued on behalf of the appellant that

the termination of the contract between the

parties was legally bad not only because the

principles of natural justice requiring a fair
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hearing to the appellant were not complied with
but also because there was no real basis for the
respondent Authority to hold that the appellant
had committed any breach of the terms and
conditions of the contract warranting its
termination. We find no merit in either one of the
contentions. The reasons are not far to see.

8. Rules of natural justice, it is by now fairly well
settled, are not rigid, immutable or embodied
rules that may be capable of being put in
straitjiacket nor have the same been so evolved
as to apply universally to all kind of domestic
tribunals and enquiries. What the courts in
essence look for in every case where violation of
the principles of natural justice is alleged is
whether the affected party was given reasonable
opportunity to present its case and whether the
administrative  authority had acted fairly,
impartially and reasonably. The doctrine of audi
alteram partem is thus aimed at striking at
arbitrariness and want of fair play. Judicial
pronouncements on the subject have, therefore,
recognised that the demands of natural justice
may be different in different situations depending
upon not only the facts and circumstances of
each case but also on the powers and
composition of the tribunal and the rules and
regulations under which it functions. A court
examining a complaint based on violation of rules
of natural justice is entitled to see whether the
aggrieved party had indeed suffered any
prejudice on account of such violation. To that
extent there has been a shift from the earlier
thought that even a technical infringement of the
rules is sufficient to vitiate the action. Judicial
pronouncements on the subject are legion. We
may refer to only some of the decisions on the
subject which should in our opinion suffice."

45. At this stage, it will be relevant to notice that after the
promulgation of the Control Order 2016, the matter is
governed by the said control order which also notices the
agreement which is signed between the parties i.e. the
licensee and the State Government which partakes the nature
of a statutory contract and is nothing but a contract of agency
where the licensee conduct activities on behalf of the State,
distributing food grains and in return is entitled to a
commission and it is clearly a contract of agency, as known in
law.

46. The requirement of entering into an agreement between
licensee and the State is also provided in the Distribution
Order of 2004. Thus, the position of a licensee remains that of
an agent of the State who is appointed to carry out the
functions as entrusted to him in terms of the Distribution Order
of 2004 and now under the Control Order of 2016 and is
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governed by the said Control Order and the terms of the
agreement. Accordingly, it cannot be said that the enquiry as
required to be held against the licensee for suspension or
cancellation is akin to a disciplinary enquiry which is against a
government servant. Neither the agreement nor the
Distribution Order of 2004 or the Control Order of 2016
envisage an elaborate enquiry nor the same can be claimed
by the licensee.
47. Thus, we answer the reference as under:-
(i) It is held that the parameters for an enquiry to
be conducted against the licensee for the
irregularities committed by the licensee in terms
of the Distribution of Essential Commodities is on
broad principles of natural justice where the
competent authority shall provide a show cause
notice to the licensee indicating the violations and
irregularities committed by the licensee with
sufficient particularity to enable him to respond to
the same and after affording an opportunity of
hearing, the decision can be taken by the
competent authority by a reasoned and a
speaking order. The enquiry envisaged is
summary in nature and does not entail a detailed
hearing, akin to a departmental enquiry;
(i) It is held that the words "full fledged enquiry"
as used by the Full Bench of this Court in the
decision of Puran Singh (supra) has to be read in
context with paras 4 and 5 of the Government
Order of July 2004 and the scheme therein which
merely requires adherence to the principles of
natural justice and does not provide for a detailed
enquiry involving various stages and steps as are
required to be met in disciplinary enquiry against
a government servant. "

32.  Having considered the aforesaid propositions laid down by the
Larger Bench, it would reveal that action can be initiated against the
licensee for the alleged irregularities committed by the licensee and
such enquiry is to be done on the broad principles of natural justice
where the authority is required to issue a show cause notice to the
licensee indicating with sufficient particularity the grounds and

complaint received against him so that he can respond knowing well

what case he has to meet. The inquiry envisaged is of summary



VERDICTUM.IN

- 16 -
nature and does not entails a detailed enquiry.

33. It is in this context, this Court finds that in the instant case, the
order of cancellation against the petitioner was passed in two stages;
(i) the cancellation order came to be passed on 17.11.2007, however,
the same was set aside in appeal by means of an order dated
16.12.2013 after holding that the petitioner was not afforded a
reasonable opportunity and it was practically ex parte thus after the
appeal was allowed (ii) Thereafter the petitioner submitted his detailed
reply and the same was duly considered and the license again came to
be cancelled on 17.02.2014 and the agreement entered between the
petitioner and the State was also cancelled. The petitioner availed his
right of appeal against the order dated 17.02.2014 which also came to
be dismissed on 31.01.2015 affirming the order dated 17.02.2014.

34. The submission of the learned counsel for the petitioner that he
was not provided with the copy of the inspection report and he was
handicapped in contesting the proceedings as he was not aware of the
case he had to meet. This submission does not impress this Court for
the reason that it has not been specifically pleaded in the writ petition
or even in the rejoinder-affidavit that the petitioner suffered any
prejudice for not being provided with the copy of the inquiry report.
No material has been brought on record to indicate that at any point of
time i.e. from the commencement, by issuance show cause notice
dated 15.10.2007 till passing of the order by the appellate authority on

31.01.2015 1.e. for about 8 years the petitioner had made any effort or
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filed any application to any authority seeking such a document.

35. It is to be noticed that this writ petition arises out of the second
round of litigation. In the first round as already noticed in the
preceding paragraph that the order of cancellation was set aside as it
was found to be ex parte and that the opportunity of hearing was not
granted to the petitioner. Once the petitioner had furnished his detailed
reply, which was taken note of and the order of cancellation was
passed which was affirmed in appeal. Now at this stage, it is not open
for the petitioner to make submissions that he was deprived and
handicapped in contesting the proceedings for want of inspection
report especially when the petitioner could not establish that he had
made any attempt to seek the said document nor a ground to the
aforesaid effect was taken in this writ petition or even in appeal.
Hence this submissions is turned down.

36. The submission of the learned counsel for the petitioner that he
was not granted an opportunity to cross examine the persons who
allegedly had given statement to the authority against the petitioner.
This submission also pales into insignificance as the petitioner could
not demonstrate that he had moved any application or made any
request to the Sub Divisional Magistrate concerned or before any
authority that he wanted to cross examine any witness who had
allegedly made a statement against the petitioner.

37. It also could not be indicated what was the discrepancy and

what was the gravity of such discrepancy, which necessitated the
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petitioner to cross examine such a complainant. It will be relevant to
notice that when the cancellation of the license took place in the yea r
2007 at the relevant time the Government Order 2004 was in
operation. The Government Order dated 29.07.2004 provided for a
procedure relating to suspension and cancellation of the license of a
fair price shop and relevant clauses 2 to 7 are important which reads

as under:-

"2. SaT JOYA H g U8 Ped Bl Q¥ gl © fb UHOT T
A &F B AT W B ghEI B e / FREART B
ey # = ufdear &1 ures fdar S|

g ST &R Bl g B Herd A7rd fhdl @fdd @1 Rrerad
D YR WR &1 fba1 SR | I fdl gapriad & faag b
A ¥ ReRa U Bl § 1 Ugel S9d] YRS i BRI
SR I URMe Sife d geMeR @ fdeg U TRIR
AfEfaa] oM gear Rig 81 W 8 e MR W
gPMaR B g FRE BF & AW™ET 8 adl gbre @l
Raftgd fbar S SR A1 €1 A1 ghaR Bl HROT FARI
dAifed IR fa SR 6 SEH gEE @& T R aR
SR | Ife URM™Ie Sitg | 9 oI 6 sifvafaadr a1 TR
TEl 2 % TPM & FRENHRU & FEET 81 I dHad HROT
garl Aifed SR fhar S| Mama eMee/ &R garRl
Aifed vep W TSR BIMT BAMMSY FoIl SHqH URMBD Sirg o
TR T S 9 aifafiaareit @1 fJaRer g afey e
IR GHME U AU & |

ug () W faMm @ AfbeRdl/  fSen geraE b
AABINGT / 3= UIiIpd AFTAT gRT I R B b &
3B RAD FRIE0r & SRE Al urr Sar § fb gheR R
Bl TR AFEHTA B W T AT N gEE B Y
SR gRT U4 fddes &1 WART &Rd gU Fefga fhar o
HHAT 2 |

@) @™ T & AfeERal/ Rter wemd & sifdaRar /
AT # TeaS! A1 T IRl &l FHIEraRl &R gV
el oAl @ ar N gfad iffert gRT om fade @1 wEnT
FRA g I B Aafad faar o daar 2

Sad uRRefdl # g & Mores & Refa & i wdifesr
AT BT IeeRd BRI TAT HMGR DI BRI Tl
Aifed SR fhar SR f6 a&l T SHel g R #Rdl
S |

3. Jd UBR ¥ I I R B B g FeAffad &1 Sl
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AT IADT FEGIHIT T/ TR DI (ST AT Rerfar 2) e
®HC P ST R B gHM A fHA SR fHA W we
A AfNHTH U & Mg b &l FRGIHRl fbar o
FHaT 2 AR fedl @ aRRefT 4 v gpM & & 9 a1
eI T BT TEGIHROT el [hdT SR |

4. FEfqa & T gEA & [Aeg SE B BREE
3B TH Teb A8 H SR wU I [T B SRAN Tl Sl |
AR HIER DI Gdrs Bl YR1 HIbT AT SR | Al
IHMER &1 I8 S 8RN 5 98 i # o101 4R1 WA <
qifs S &1 SR STeal | Sleal YR fHa1 <7 wa don Frgfaa
UEBRI §RT YRl H [U—3IY & R WR 3ff~H oy forr
S 9B | IS ghMER §RT Sird H HeINT 81 faar S &1 81
3R Sifg # faera &1 &1 Y™ a1 S R8T 81 Al §HMER
DI T AT BT W1 AEH SR fHIT SR 3R 37T el 3@
BT 3f~TH AR U fHAT SR |

5. Sid @ PGS fdHad Ud AE W YUl dRe gfad
TR §IRT UehR0T H 3179 o form SIRRT 3R U3y &
MR W T “TBIT AR’ ORI fhar SR | 9 371
H I8 W Ieold BN AT 6 Fafad ghMeR &l gadrs
BT JTER AT T R IH GAT MAT| IS GHERR A Sird H
AEAW 1 {hAT B 3R GAATS & AR Bl SAIHR. IUINT
T far g ar <\ ey # 39 91 BT W [T Seerd 8T
ARY b SHMIR P AR Y b ar qen aifaw Aifed
e a7 IR S ST STaER B ITANT A &R it
H AT el b |

6. Sird @1 PIRAATE] B IR GHMAR & QY Pl TRIRAT <@
87 99 qus faur S| Afe vs ¥awu ghreR & Mo
gPM FRE @ Ol & I FR&$R e &l fafr |
JHTH TP HIE & AHid T IRT R & GHMER DI
fFgfaa o wu | 8 S =1f@e difs g @l ARG
STeal | Sleal 9T 81 | |

7. Frgfad el IWRIET Teell &1 dHelg A UTa- Bl 3R
PRIAE & forg SR < T gy AR BT GERET B |
T AR & AR Sitg & HTAATE U ATle W ql g
@ FRediexe @& Refd d§ v ik A6 = Fygfad @& forg
FeiRa & | ard: Faffad,/ PRI ga &1 fodl 3 g |
ARG IHRT STfHaH T #1E & forg B8R |"

ap W

E

38.  This was also noticed by the Larger Bench in Shanker Prasad

(supra) and in paragraph 31 to 35, it was noticed as under:-

"31From the perusal of the Government Order of July 2004,
it indicates that the suspension of a fair price shop license
will not be done merely on a complaint by a person rather it
provides that in case if any complaint is received from any
source then first a preliminary enquiry be held. In case if
during the preliminary enquiry certain serious violations and
irregularities came to the fore which prima facie may give
rise to such grounds which may possibly lead to cancellation
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of the license, if established, then the license can be
suspended and simultaneously the fair price shop owner
shall be issued with a show cause notice as to why his
license may not be cancelled. In case, in the preliminary
enquiry the violations are not found to be serious then
merely a show cause notice can be issued. However, the
suspension order/a show cause notice must be passed with
a speaking order and must also mention and refer to all such
irregularities and violations which have been noticed in the
preliminary enquiry to enable the fair price shop owner to
respond with particularity.

32. Clause 4 of the Government Order of July 2004 also
provides that the enquiry in respect of suspended fair price
shop must be completed within a period of one month after
affording full opportunity of hearing to the licensee
concerned. It also envisages that the licensee is under
responsibility to co-operate in the early hearing and
conclusion of the enquiry and in case the licensee does not
co-operate or attempts to delay then he can also be issued
with a notice to the aforesaid effect by requiring him to
furnish his reply as a last opportunity. The competent
authority is required to conclude the enquiry within a period
of one month and to give his decision by a speaking order.

33. At this stage, it will be relevant to notice that the
aforesaid Government Order of July 2004 came up for
consideration before a Full Bench of this Court in Puran
Singh and others Vs. State of U.P. and others (2010) 2
UPLBEC 947. The Full Bench was required to answer the
question before it: (i) whether before suspension of fair price
agreement an opportunity of hearing is mandatory to be
given to the fair price shop agent in violation of which the
suspension order is liable to be set aside? (ij) Whether the
Division Bench Judgment in 2007 (1) ALJ 407 Pramod
Kumar Vs. State of U.P. and others and 2008 (4) ALJ 10 Har
Pal Vs. State of U.P. and others lay down the correct law
that opportunity is must or whether the Division Bench in
Gopi's case lays down the correct law.

34. In the aforesaid backdrop the Full Bench noticed that the
Distribution Order of 2004 so also the Government Order
dated 29th of July, 2004 and in para 50 of the said judgment,
it answered the question in the negative as already noticed
in the former part of this opinion.

35. From the perusal of the decision of the Full Bench it is
evident that it is not mandatory to give an opportunity of
hearing before an order of suspension of licensee is passed
nor does its violation affect the validity of the suspension
order simplicitor on the ground of having been passed
without granting an opportunity of hearing. It also held that
the Division Bench Judgment of Pramod Kumar (supra) and

Harpal (supra) does not lay down the correct law."
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39. Thus from the above, it would reveal that the petitioner
as a matter of right did not have any right to cross examine the
complainant, however, in the instant case, there is no material to
indicate that the petitioner had made such a claim before the
authority and in absence of the same this issue is not
permissible to be raised by the petitioner especially where the
scope of the inquiry has been held to be of summary in nature
and as explained by the Larger Bench in Shankar Prasad
(supra), hence this contention of not being provided with an
opportunity to cross examine as raised by the counsel for the
petitioner fails.

40. The other submission of the learned counsel for the
petitioner that the material, reply and documents furnished by
the petitioner were not taken note of and adequately considered
by the Sub Divisional Magistrate as well as the appellate
authority also does not find favour with this Court.

41. The record would indicate that alongwith his reply the
petitioner had furnished certain affidavits of persons whose
statements were allegedly recorded by the authorities to base its
decision of cancellation. The same has been brought on record
by the petitioner alongwith his rejoinder-affidavit dated
27.04.2015. From the perusal of the aforesaid documents which
are annexure no.R.A.5 would reveal that all the affidavits have

been prepared on one day and the persons who have sworn the
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affidavit have made practically the same assertion and the same
language and perhaps the inner consciousness of all these
persons also awakened on one particular date itself i.e.
02.01.2008.

42. The petitioner alongwith his rejoinder-affidavit has also
brought on record the copies of the card issued to the petitioner
as annexure no.R.A.3 with the writ petition. It would reveal that
the said card was valid till 31.12.2007. From the perusal of the
said card, it would indicate that the inventory for the month of
September 2007 was lifted. It also indicates that the food grains
and the essential commodities which was to be distributed for
October 2007 had been lifted by the petitioner on 26.09.2007. It
indicates that BPL wheat of 21q., BPL rice 52.50 q., sugar 10 q.
other than that, wheat of 14.50 q. and rice 36.25 q. was lifted.
43. In contrast, the other documents which have been
produced relates to August 2014 but nevertheless it could not
be clearly established as to the fact that once the necessary
quota which was to be distributed in the month of October 2007
and which had been lifted on 26.09.2007 but was not found at
the premises of the fair price shop. The affidavits which have
been relied upon by the petitioner also give a different picture;
inasmuch as they were all filed on one day in almost similar
language and all such persons have stated on affidavits that they

have no complaint against the licensee. Some stated that they
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have not taken their monthly quota for the month of October
2007 and a few have stated that the allegations made against the
petitioner are false but what could not be explained or
demonstrated before this Court was that in the show cause
notice issued to the petitioner, there were clear averment that
the stocks which had been lifted by the petitioner on 26.09.2007
which was to be distributed in the month of October 2007,
hence in what circumstances, when the inspection was made,
the stocks were not found at the fair price shop.

44.  This could have easily been corroborated by the physical
presence of the stock at the shop/go-down and it could also be
indicated regarding the distribution of the said stocks to card
holders 1i.e. the beneficiaries. Every time any card holder is
given the grains and essential commodities, an endorsement is
made on his card. In absence of any clear averments and
endorsement on the card and giving no explanation regarding
non presence of the stocks or any explanation thereto cannot be
said that the documents were not appropriately considered and
discarded by the authorities.

45. It is not disputed that the petitioner had lifted the stock on
26.09.2007 and the said items were to be distributed to the
beneficiaries in October 2007. In such circumstances, the
allegation that such stocks were not present could have been

clearly established but it was not done. The authority concerned
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has taken note of the fact that the documents in the explanation
which were furnished by the petitioner were not cogent;
inasmuch as the certain cards which were furnished only
mentioned the month September/October without the year. The
signatures of the members of the vigilance/administrative
committee were also not present. The alleged signatures of the
Gram Pradhan pointed out by the petitioner before the authority
also did not have any date written against it.

46. It also noticed that the petitioner was required to furnish
the stock register for the month of October 2007 which was not
done. It also noticed that the photocopy of the ration cards as
submitted by the petitioner did not indicate what quantity was
given to the said beneficiaries. The details regarding the
distribution of kerosene oil were also not mentioned. It is taking
note of the aforesaid that the finding was recorded that the
documents furnished by the petitioner did not inspire
confidence in context with the nature of the allegation levelled
against him and for the said reasons license was cancelled.

47.  This Court considering the aforesaid is satisfied that the
authorities have taken a view based on the material submitted
by the petitioner and the documents also submitted by him were
noticed while taking a decision.

48.  Learned counsel for the petitioner could not demonstrate

which particular document were filed by him and were ignored
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or that if any such document was furnished by him and had the
same been taken note of, it could clearly change the entire
complexion of the case and would result in a finding in favour
of the petitioner.

49.  This Court has also taken note of the appellate order
dated 31.01.2015 which also states that all the documents
submitted by the petitioner were taken note of and he was
granted reasonable opportunity of hearing and after
considering the submissions made by the counsel for the
petitioner before the appellate authority, the order impugned
dated 31.01.2015 was passed.

50.  Learned counsel for the petitioner could not demonstrate
before this Court that after the issuance of the show cause
notice and after the first order of remand having been passed by
the appellate authority on 16.12.2013 what was the new ground
upon which the petitioner has been castigated. In absence of
any material, it cannot be said that the authorities have taken
any new ground for which the petitioner should have been
granted further fresh opportunity to rebut.

51. In light of the aforesaid, Larger Bench decision relied
upon by the learned counsel for the petitioner does not help or
come to the aid of the petitioner.

52.  Learned counsel for the petitioner has relied on cases in

Noor Jahan (supra) and they may not have any relevance in the
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instant case for the reason that they are all based on the premise
that an inquiry in respect of license holder is to be done in a
detailed manner and all these decisions are prior to the date of
the decision of the Larger Bench decisions in Shankar Prasad
(supra) when noticing the divide the Larger Bench held that the
word 'full fledged inquiry' as used in the Full Bench decision of
Puran Singh Vs. State of U.P. 2010 2 UPLBEC 947 is to be
read in context with paragraph 4 and 5 of the Government
Order and the scheme therein merely indicates that it requires
the adherence to the principle of natural justice and it does not
provide for a detailed inquiry procedure involving various
stages and steps, as are required to be met in disciplinary
inquiry against a government servant.

53.  This Court is of the view that adequate opportunity was
granted to the petitioner and it cannot be said that there was any
violation of principle of natural justice especially when the
inquiry is to be held in a summary fashion as held by the Larger
Bench in Shankar Prasad (supra). Thus, for the aforesaid
reasons, the submissions of the learned counsel for the
petitioner as far as it relates to the violation of principle of
natural justice cannot be sustained and accordingly it is turned
down.

54.  Now coming to the other issue raised by the learned

counsel for the parties in respect of the right of a licensee vis-a-
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vis the right to contest the proceedings in a writ petition.

55. The word license has not been defined in either the
Essential Commodities Act or in the Government Control Order
or the Government Order issued by the State from time to time.
The word license has been defined in the Indian Easements Act,
1882 which reads as under:-

"52. “License” defined.—Where one person grants to another,
or to a definite number of other persons, a right to do, or
continue to do, in or upon the immovable property of the
grantor, something which would, in the absence of such right,
be unlawful, and such right does not amount to an easement
or an interest in the property, the right is called a license"

56.  The Apex Court in A. S. Motors Private Limited Vs.
Union of India (2013) 10 SCC 114 had an occasion to consider
an issue relating to the cancellation of contract vis-a-vis

violation of principle of natural justice and it has held as under:-

"7. It was argued on behalf of the appellant that the
termination of the contract between the parties was legally
bad not only because the principles of natural justice
requiring a fair hearing to the appellant were not complied
with but also because there was no real basis for the
respondent Authority to hold that the appellant had
committed any breach of the terms and conditions of the
contract warranting its termination. We find no merit in
either one of the contentions. The reasons are not far to see.

8. Rules of natural justice, it is by now fairly well settled, are
not rigid, immutable or embodied rules that may be capable
of being put in straitiacket nor have the same been so
evolved as to apply universally to all kind of domestic
tribunals and enquiries. What the courts in essence look for in
every case where violation of the principles of natural justice
is alleged is whether the affected party was given reasonable
opportunity to present its case and whether the administrative
authority had acted fairly, impartially and reasonably. The
doctrine of audi alteram partem is thus aimed at striking at
arbitrariness and want of fair play. Judicial pronouncements
on the subject have, therefore, recognised that the demands
of natural justice may be different in different situations
depending upon not only the facts and circumstances of each
case but also on the powers and composition of the tribunal
and the rules and regulations under which it functions. A
court examining a complaint based on violation of rules of



VERDICTUM.IN

-28 -

natural justice is entitled to see whether the aggrieved party
had indeed suffered any prejudice on account of such
violation. To that extent there has been a shift from the
earlier thought that even a technical infringement of the rules
is sufficient to vitiate the action. Judicial pronouncements on
the subject are legion. We may refer to only some of the

decisions on the subject which should in our opinion suffice."

57.  This aspect was also noticed by the Larger Bench in Shankar
Prasad (supra) and mere particularly in paragraphs 45 and 46 which

has already been reproduced in pare 29 hereinabove.

58.  In light of the aforesaid, it cannot be said that the respondent
State did not have the authority to terminate the agreement. The
agreement which is entered into between the State and the licensee is
of a determinable character. In such a case where the State is one of
the contracting party it is implicit that the State must adhere to the
provision and clause of the agreement scrupulously. However, that
does not rob the State of its power to cancel the agreement. In a case
of cancellation in light of the discussions noted above as well as the
proposition laid down by the Larger Bench in Shankar Prasad (supra),
the Court in exercise of power under Article 226 is not primarily
concerned with the merit of the decision rather it is the decision
making process which takes primacy. The State is the principal and
the licensee is its agent. The State being the principal has the right to
terminate the contract, of course, with the caveat that its decision does
not fall foul of being arbitrary. However, if a decision is taken by
adhering to the principles of natural justice and a view is formed then
merely because another view may be possible, the Court in exercise of

its power under Article 226 of the Constitution of India will not take a
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different view, unless it is perverse.

59.  For the aforesaid reason and noticing that the grounds which
have been raised by the learned counsel for the petitioner regarding
violation of principles of natural justice which could not be
demonstrated adequately to persuade this Court to take a different
view, other than the one arrived at by the authorities coupled, with the
fact that the license issued in favour of the respondent no.4 has been
revoked since 01.02.2008 and more than 17 years have lapsed hence
this Court does not find that in the given circumstances, there is any
scope to interfere with the orders passed by the Sub Divisional
Magistrate concerned dated 17.02.2014 and 31.01.2015 passed by the

appellate authority.

60.  Consequently, the petition is dismissed and costs are made
easy.

Order Date :- May 30, 2025
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