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Hon'ble Shri Justice Ramesh Sinha, Chief Justice

Hon'ble Shri Justice Ravindra Kumar Agrawal
CAV Order

Per Ravindra Kumar Agrawal, J.

1. The present is the writ petition under Article 226 of the Constitution
of India filed by the petitioners through their unaided private
educational institution for declaring the Rule 4(1)(d)(i) of the
Chhattisgarh Ayush Graduate Course Admission Rules, 2023
(Annexure-P/1) being ultra virus and unconstitutional and also for
holding that there can be no fixation of the Govt. seats in the
minority institutions and further for a direction to the respondents
authorities to permit the petitioner No.1 to admit all India students

in BAMS.
2.  The petition has been filed for the following relief(s):-

“l.  That this Hon’ble Court may kindly be pleased to declare
the rule 4(1)(d)(i) of the Chhattisgarh Ayush Graduate
Course Admission Rules, 2023 (Annexure P/1) as being

ultra vires and unconstitutional.

Il.  That, this Hon’ble Court may kindly be pleased to hold
that there can be no fixation of government seats in the

minority institutions.

Ill.  That, this Hon’ble Court may kindly be pleased fto direct
the respondent authorities to amend the counselling

notice dated 21.09.2023 (Annexure-P/8) and further
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direct the respondent authorities to permit the petitioner

No. 1 to admit all India students in BAMS course.

IV.  Any other relief, which this Hon’ble Court deems, fit in
the facts and circumstances may also be granted in

favour of the petitioner.”

The brief facts of the case as pleaded by the parties in the writ
petition are that the petitioner is an unaided minority institution
imparting education and degree in Bachelor of Aayurvedik
Medicine and Surgery (BAMS) and was established in the year
2017. The respondent No.1, C.G. Govt. has framed C.G. Ayush
Graduate Course Admission Rules, 2023 (hereinafter called as
‘the Admission Rules, 2023’) wherein the State has fixed quota in
minority institutions under Rule 4(1)(d)(i) of the Admission Rules,
2023 which is impermissible and against the various judgments
passed by the Hon’ble Supreme Court in this regard. Prior to the
enforcement of the Admission Rules, 2023, the C.G. Ayush
Graduation Course Admission Rules, 2019 was applicable wherein
the minority institutions were exclusively excluded from the ambit
of such quota and admissions were made strictly in accordance of
the merit obtained by the students of all India in NEET-UG
examination. No such quota has been fixed either in dental or
medical minority institutions, but only in the minority institutions
imparting education in Ayush course said quota has been fixed.
Further, the State has no right to fix quota of the weaker society in

the minority institutions under the Right of Children to Free and
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Compulsory Education Act, 2009. As per Rule 4(1)(a) of the
Admission Rules, 2023, the said quota is 85% of the total seats
and as per Rule 4(1)(d)(i) of the Admission Rules, 2023 out of 85%
of the said quota, 50% seats has to be filled up by local minority
students, i.e., from Jain community of Chhattisgarh State for which
the minority institution is established and remaining 50% from
general merit list prepared for the C.G. State from which

counseling is to be conducted.

It is also the case of the petitioner that the petitioner No.1 is
not receiving any grant from the State Govt. No Government
hospital has been attached with the petitioner No.1 college and
merely sending some of the students to the District Hospital of
Rajnandgaon for internship the same cannot be in any manner
termed as grant to the petitioner’s college. Since the counseling
schedule was declared for admission in the academic session of
2023-24 by the respondent No.3 on 21-09-2023 and the
application from the students for registration has been called, the
petitioner No.1 institution reserved 9 seats to be filled up by all
India quota and remaining 51 seats are reserved to be filled up by
the State quota and therefore, the petition has been filed

challenging the Rule 4(1)(d)(i) of the Admission Rules, 2023.

Respondents/State have filed their return and submitted that the
State of Chhattisgarh being a welfare State is having legislative
competence to make rules in order to provide reservation in

admission of students belonging to Scheduled Castes/Scheduled
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Tribes and Other Backward Class in educational institutions and
therefore the State Government has enacted the C.G. Educational
Institutions Reservation in Admission Act, 2012 (in short ‘the Act,
2012’) and Section 2(f)(2) of the Act, 2012 empowers the State
Government to frame admission rules to regulate admission in
Ayush courses. The Admission Rules, 2023 is brought in force
from 06-09-2023 and as per Rule 4(1)(a) of the Admission Rules,
2023, the State quota which has been fixed is 85% of the total
seats and as per rule 4(1)(d)(i) from the State quota 50% seats
has to be filled up by the local minority students, i.e., Jain
community of C.G. State and remaining 50% from general merit
list, i.e., merit list prepared for the State of C.G. from which
counseling is to be conducted. It is also replied by the State that
as per the judgment of the Hon’ble Supreme Court in the matter of
T.M.A. Pai Foundation and others Vs. State of Karnataka and
others, (2002) 8 SCC 481, the religious and linguistic minority
have to be considered statewise and that Article 30 of the
Constitution of India include the right of minorities to establish and
administer educational institutions, but there should be regulatory
measures to ensure educational standards to maintain the
guidelines of minority educational institutions and the procedure
and method of admission in the said institutions. The admission in
such colleges should not be only for the purpose to make profits,
but also to ensure that the same would be benefited for the people

at large. The State in no manner has restricted the petitioner
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institution to carry on its admission process, but it has exercised its
right to give admission to the students of the State of C.G. and in
this regard rules have been framed for the upliftment of residents
of C.G. The petitioners college has 60 seats of which 15% seats,
i.e., 9 seats are marked for all India quota and 50% seats of
remaining 51 seats have been marked for Jain minority and
remaining 50% seats go for the other eligible candidates. The
petitioner is claiming parity between the rules which are in force for
other institutions, but the said reliance will be of absolutely no
consequence in view of the fact that the State of C.G. under its
legislative competence of the State to formulate the present

Admission Rules, 2023.

The State has also filed its additional return and he has
further submitted that the linguistic and religious minorities are
governed by the expression “minority” under Article 30 of the
Constitution of India. Since the reorganization of the State in India
is based on linguistic line for the purpose determining the minority.
Unit will be the State and not the whole of India and the religious
and linguistic minorities who have been put on par in Article 30 of
the Constitution of India are to be considered statewise. The
expression minority used in Article 30 of the Constitution of India is
having two sense, one is on religious and the other is on language.
Article 30(1) of the Constitution provides for all minorities whether
based on religion or language and they shall have right to

establish and administer educational institutions of their choice.
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The right under Article 30 of the Constitution of India granted to the
minorities to establish educational institutions of their choice is not
absolute, but is subject to reasonable regulations for the benefit of
the institutions. It is also submitted that in P.A. Inamdar and
others Vs. State of Maharashtra and others, (2005) 6 SCC 537
it is held by the Hon’ble Supreme Court that in aided minority
educational institution they would be entitled to have right of
admission of students belonging to the minority group and would
be required to admit a reasonable extent of non-minority students
so that the rights under Article 30(1) are not substantially impaired.
Further, in T.M.A. Pai Foundation case (supra) it was held that
the minority educational institutions will have to admit students of
the minority group to a reasonable extent whereby the character of
the institution is not annihilated and at the same time the rights of
the citizens engrafted under Article 29(2) of the Constitution of
India are not subverted. As such the State Govt. can prescribe
percentage of minority community to be admitted in minority
educational institution taking into consideration the population of
the minority community and the educational needs of the area in

which the institution is located.

Learned counsel for the petitioners would submit that the
impugned Rule 4(1)(d)(i) of the Admission Rules, 2023 is illegal
and unconstitutional and violative of Article 30(1) of the
Constitution of India and in unaided minority institution the State

cannot fix State quota seats for granting admission to students.
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Relying upon the judgment passed by the Hon’ble Supreme Court
in the matter of P.A. Inamdar and others Vs. State of
Maharashtra and others, (2005) 6 SCC 537 and the order
passed by the coordinate Bench of this Court in WPC
No.1356/2012, Doctor Aditi Jain and others Vs. State of C.G. and
others decided on 20-11-2012 she would submit that there can be
no fixation of Govt. seats in the minority institutions and the State
has no right to nominate any student or to fix any quota in unaided
professional colleges. It is also submitted by her that by the
Admission Rules, 2019 the minority institutions were specifically
excluded from the ambit of admission rules and further by virtue of
an amendment part on 13-11-2020 it is further clarified that no
State quota seats shall be reserved in minority institutions, yet by
the Admission Rules, 2023 the quota has been fixed in minority
institutions. Therefore, she prays for struck down of Rule 4(1)(d)(i)
of the Admission Rules, 2023 and to declare the same as

unconstitutional.

Per contra, learned counsel for the State vehemently opposes the
submissions made by the learned counsel for the petitioner and
has submitted that being the welfare State C.G. Government had
framed the Admission Rules, 2023 and in order to secure the
interest of the minority institutions of the State of C.G. the quota
has been fixed for admission in minority institutions under its
legislative competence to regulate the admission in Ayush

courses, the Admission Rules, 2023 were framed and it is only for
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regulatory measure to ensure educational standard and maintain
excellence of minority education institutions. It is also submitted by
learned counsel for the State that the linguistic and religious
minority are governed under the right of the minority under Article
30 of the Constitution of India and since reorganization of the
States in India has been on linguistic line, therefore, for the
purpose of determination the minority, religious and linguistic
minorities are to be on par in Article 30 of the Constitution
statewise. Article 30 of the Constitution of India granted certain
rights to the minorities to establish and administer educational
institutions of their choice subject to reasonable regulation for the
benefit of the institutions. He would also rely the P.A. Inamdar
case (supra) and T.M.A. Pai Foundation case (supra) and would
submit that fixation of the percentage governing admission in
minority educational institutions will have to be on a reasonable
extent. The State Government can prescribe the percentage of the
minor community to be admitted in the minority educational
institutions taking into the population of the minor community and
the educational needs of the area in which the institution is
located. He would also submit that the very object of the Rule 4(1)
(d)(i) is to give opportunity to the students of minority community of
the State of C.G. in view to protect their rights, therefore, the
impugned rule cannot be said to be ultra virus or unconstitutional

and therefore, the writ petition is liable to be dismissed.

We have heard learned counsel for the parties and perused the
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documents annexed with the writ petition.

The petitioner No.1 Mahaveer College of Ayurvedic Science
Village - Sundra, District Rajnandgaon — Chhattisgarh was
established in the year 2017 with intake capacity of 60 students to
impart education and degree in Bachelor of Ayurvedic Medicine
and Surgery (BAMS). The said college is run by youth foundation
of India which is registered society. The said college is duly
affiliated with Pandit Deendayal Upadhyay Medical Science and
Ayush University Raipur, C.G. and recognized by the Director of
Aayurvedik, Yoga and Prakritik Chikitsa vide order dated 24-05-
2019 (Annexure-P/2). The said college was given additional
permanent recognition as the minority institution under the
directives, principals and procedure, 2007. Condition No.1 and 5 of

the said order dated 24-05-2019 is given hereinbelow:-

1. IR IAII UT qOAT IS UK IfeUETAD QefOh sl H gdsT

dhacl AU D A qb B A &I T, olfh AU d Agard B
JMAGHI DI FA H URIHGAr & S G| W] 9 Gdg H Gaurd
Ul B oY B Ud og AN gRT MR o aregedry g |

5. Al § Wl & foy =g ufdar 2q fawafdenery /dved der I
e & /e ang gnl, FeiRa dafte siar § Rifdear w= &
ST | A R1ed UF 319 el 8 WAl B Bl WdFdl e, IR Aol

& I 2 Rrerdl Jon g el #1 @vE el (open) fawfa & wd
UREE ufbar | fhar SR |
On 15-07-2019 the Directorate Aayurved, Yog and Prakritik
Chikitsa Unani Sidhdh Avam Homeopathy Ayush Chhattisgarh has

issued notification Admission Rules, 2019 for admission in
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Chhattisgarh Ayush Graduate Admission Rules, 2019 (hereinafter
called as ‘Rules, 2019’). Rule 4 of the said Rules, 2019 provides

the determination and reservation of seats which is as under:-

"4, Gt &1 feiRer w9 SiRaor —
(1) <fret @1 e R g -
(@) TS Ud ol MY Helfdenedl & |l WIS Jaer wRie o yrhey
Al & AR W BTG b I AT /IR I spafefal & w
ST |

R & AN g Sl AeTfdenerdl @ ol Wil H W 15
gfrerd die g AR BIel & d8d Ud U9 85 Uferd Ua¥ & Ingiof
H W S |
de— = WoR g AN vEl 39 omy weifdareml # fuiRa e
e MRAT dieT & AfaRed gl |

(@) BETE I & | ARG UG ol Jgifdenedl & 58 B dl
Tl et W AR BRI 99 &I AREVT 99 AR 81T |

() AT AEaeneral ¥ Wgd UdY eHdT @ g Wl ¥ W <9 g
A ufd 9¥ g9 ureued H uidsd Uawr ' UN-fae ureaeH Il
TN & o SIRferd 8T | ura orwiefl Suete =gl B &1 Rerfa § Rad
A gaer wiem @ urdoy 3 & srafdiEt | vy SRy |

(2) BTG ST & IFGAT ST, AT S oA 31y fussT a7

(@R B Bredr) o Rl & fau el &1 R BwINTTe

AT §RT SIRT Fafold / FaIad ST & SIJAR (hAT SITaT | 3fReToT
BT AM T B 9T WA GRT FHI—FHY R YIS |erd SIfedrl gRT
SIRY R ST SHIOT 93 AT B |

(3) YT OET gRT 99 ST arel el @ weft St § e ga b B fav
03 Yfrerd, wa=ar WU | "aw =g 03 ufer, f=iT Haw =g o5
yfcrerd gd Afger Haw 2 30 ufoerd SoflaR &fs siReror 8Rm |
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Subsequent to notification dated 15-07-2019 corrigendum has
been issued on 13-11-2019 in which Rule 4(1)(b) has been
amended and after the word ‘it #erfdenerai’ word ‘sreuvizdes wRelr &l
Brear inserted meaning thereby the notification dated 15-07-2019
has excluded the minority institutions of the State with respect to
reservation in State quota seat within the state of C.G. In the said
corrigendum after Rule 4(6), a new rule 7(a) has been inserted

with reads as under:-

"7) (B) Y B U D TR v AT UK Sl Ay AgTfdwreral
D o Wigpd el H F T DS I Al H1 70 Ufderd A, u=e &

IR eqdedd agard (B arfide a1 ARl sfeudeds 9y gg fhdl
IS Bl AT a1 T 8) & WAl & Uawr =g SR I8l | g7

Al Wy eqdEgs aqerd (e aiffie a1 9ol sreudid T
Tqg ol weifdernea & a=ar <1 T 8) & IRl & URER UTdiuad
A B S | g9 dieh R e o Rercdt # o=y il @ ydwr T8l
fear S || wy 30 wierd Aiel @1 gfd dmRa grdvgdr gd @
RGN gIRT @1 STl | 59 ISl R SO0 UATET DI IRET 9% AN T8
BT |

Further in Rule 8 of the said Rules, 2019 by way of corrigendum
Rule 8(1) has also been amended and after the word &fi e,
word ‘RIS R @ WIel Bl Bled?’ was inserted.

In supersession of the notification of Rules, 2019 the State
Government has issued another notification on 06-09-2023 with
respect to the Admission in Aayurvedic, Yog and Prakritik Chikitsa,
Unani Sidhdh Sovarigpa and Homeopathy (Ayush) Colleges at

Chhattisgarh which is called as C.G. Snatak Pathyakram Pravesh
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Niyam, 2023 (C.G. Ayush Graduate Course Admission Rules,
2023).

The petitioners raised their grievance against Rule 4(1) of
the Admission Rules, 2023 that the State cannot restrict the
minority institutions to give admission of 50% State quota seats to
the students who are domicile of Chhattisgarh. Rule 4(1) of the

Admission Rules, 2023 is reproduced hereinbelow:-
4. Gt o1 FeiRer w§ siRerr —
(1) et 31 e FFgaR 8mm -
@ <oa & Wi aNem ud ol emgds, g dem @wanied
Hqerfdeneral & @t el # W 15 ufawd e ARy URA™ PIel b

ded T4 Y 85 Yfawd e ST P B odgd W S| fAof
JRYdE, A T BrAIdell FEIfdenedl & ARId WRARI BIeT &I Hel &R
IR JIRETT AR &1 Bl 2 |

(@) fIY.aTd. UgaHEH B A I IS DI @ dgd I BISHrel]

AT gRT 4R SIRIT |
Ae— d= WeR gN faeeh vEl 3 oy werfderert o fwiRa e

g hIel B IFdTd BT |

(1) AT AETdETerl 8 Wigd Ydel &Hal &l Gl Gl W ¥ &9 uliw

A yfaay g urgueA ¥ uiikdsd yder =g ur(fdesd (Pre-Tibb) urgaaA
Swiivl eafel & ford sRfera eff | s sredi Sucter &1 g1 @1 Reafd
¥ Rad WS yaer e (NEET) @1 wrdivg = & sraffal & w Srifi |
(51) STTHEES wEIdETe B Aiel o1 fAuRer fegar e —

(i) T & AURIID WY B AT UK {6l gy #Elfdenerdl & fe
Wi Alel § ¥ ¥ HIc B Al b1 50 gfawd A, uew & @I
A srerdEes FHer (B e1ffie a1 ARl Sieuaedd Jqard Bq fhal

AEIfdeerd &1 AFIal & T 8) & Il & uder B SRfea W& | sA
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Al R yder ST eqded Fer (N aifie a1 vl sreuasdd

qgar gq el weifderery @ aruar € T 8) & ngfefdl @ yder uder
(NEET) & WReR Uidivadl &l & R W fear S| del & Rad
Re o Refd d§ SuRiad it R 3= 13 pafdidl &l gasr g1 S |qeb T |
9y 50 ufwrd el @ g | v g (General Merit List) @
RIRIAT gRT @1 SIRAT | 391 WIel R BTSN Bl 3RE0T 9 d]
el B |

(i) SrcuvdEId WU B JARfIT Wel W yaw & fou der faew (R

i AT AR SIS WY T [$3l AEldenad &I d=adr & T
2) B AU D NIl Bl HeH AHNI §RT SIRI YA UF UYKId BRAT
aff~rard g |”

The main grievance of the petitioners are that the petitioners being
the unaided minority institution in the State, the State cannot fix
50% quota of 50% seats for the students of domicile of
Chhattisgarh. The petitioners relied upon the judgment of the
Hon’ble Supreme Court in the matter of T.M.A. Pai Foundation
and others Vs. State of Karnataka and others, (2002) 8 SCC
481, Islamic Academy of Education and another Vs. State of
Karnataka and others, (2003) 6 SCC 697 and P.A. Inamdar and
others Vs. State of Maharashtra and others, (2005) 6 SCC 537.
In the matter of P.A. Inamdar (supra) the question for
consideration before the Hon’ble Supreme Court has found place

in para 27 of the said judgment which is as under:-

“The question spelled out by orders of reference
27. In the light of the two orders of reference, referred to
hereinabove, we propose to confine our discussion to the questions set

out hereunder which, according to us, arise for decision:
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(1)  To what extent can the State regulate admissions, made
by unaided (minority or non-minority) educational institutions? Can the
State enforce its policy or reservation and/or appropriate to itself any
quota in admissions to such institutions?

(2)  Whether unaided (minority and non-minority) educational
institutions are free to devise their own admission procedure or
whether the direction made in Islamic Academy (supra) for compulsory
holding an entrance test by the State or association of institutions and
to choose therefrom the students entitled to admission in such
institutions, can be sustained in light of the law laid down in Pai
Foundation (supra)?

(3)  Whether Islamic Academy (supra) could have issued
guidelines in the matter of regulating the fee payable by the students to

the educational institutions?

(4) Can the admission procedure and fee structure be
regulated or taken over by the Committees ordered to be constituted by

Islamic Academy?”

While considering the issue the Hon’ble Supreme Court has held

in para 125, 130 and 132 of the said judgment as under:-

“125. As per our understanding, neither in the judgment of Pai
Foundation (supra) nor in the Constitution Bench decision in Kerala
Education Bill (AIR 1958 SC 956) which was approved by Pai
Foundation (supra) is there anything which would allow the State to
regulate or control admissions in the unaided professional educational
institutions so as to compel them to give up a share of the available
seats to the candidates chosen by the State, as if it was filling the
seats available to be filled up at its discretion in such private
institutions. This would amount to nationalisation of seats which has
been specifically disapproved in Pai Foundation. Such imposition of
quota of State seats or enforcing reservation policy of the State on
available seats in unaided professional institutions are acts of
constituting serious encroachment on the right and autonomy of private
professional educational institutions. Such appropriation of seats can
also not be held to be regulatory measure in the interest of the minority
within the meaning of Article 30(1) or a reasonable restriction within the

meaning of Article 19(6) of the Constitution. Merely because the
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resources of the State in providing professional education are limited,
private educational institutions, which intend to provide better
professional education, cannot be forced by the State to make
admissions available on the basis of reservation policy to less
meritorious candidates. Unaided institutions, as they are not deriving
any aid from State funds, can have their own admissions if fair,
transparent, non-exploitative and based on merit.”

130. For the aforesaid reasons, we cannot approve of the scheme
evolved in Islamic Academy (supra) to the extent it allows the States to
fix quota for seat-sharing between the management and the States on
the basis of local needs of each State, in the unaided private
educational institutions of both minority and non-minority categories.
That part of the judgment in Islamic Academy (supra) in our considered
opinion, does not lay down the correct law and runs counter to Pai
Foundation (supra).

132. Our answer to the first question is that neither the policy of
reservation can be enforced by the State nor any quota or percentage
of admissions can be carved out to be appropriated by the State in a
minority or non-minority unaided educational institution. Minority
institutions are free to admit students of their own choice including
students of non-minority community as also members of their own
community from other States, both to a limited extent only and not in a
manner and to such an extent that their minority educational institution

status is lost. If they do so, they lose the protection of Article 30(1).”

10. The minority and minority educational institutions has been defined
in the P.A. Inamdar case (supra) in para 95 which reads as

under:-

“95. The term “minority” is not defined in the Constitution. Chief
Justice Kirpal, speaking for the majority in Pai Foundation (supra) took
a clue from the provisions of the States Reorganisation Act and held
that in view of India having been divided into different linguistic States,
carved out on the basis of the language of the majority of persons of
that region, it is the State, and not the whole of India, that shall have to
be taken as the unit for determining a linguistic minority vis-a-vis Article
30. Inasmuch as Article 30(1) places on par religions and languages,

he held that the minority status, whether by reference to language or
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by reference to religion, shall have to be determined by treating the
State as a unit. The principle would remain the same whether it is a
Central legislation or a State legislation dealing with a linguistic or
religious minority. Khare, J. (as His Lordship then was), Quadri, J. and
Variava and Bhan, JJ. in their separate concurring opinions agreed
with Kirpal, C.J. According to Khare, J., take the population of any
State as a unit, find out its demography and calculate if the persons
speaking a particular language or following a particular religion are less
than 50% of the population, then give them the status of linguistic or
religious minority. The population of the entire country is irrelevant for
the purpose of determining such status. Quadri, J. opined that the word
“minority” literally means “a non-dominant” group. Ruma Pal, J. defined
the word “minority” to mean “numerically less”. However, she refused
to take the State as a unit for the purpose of determining minority
status as, in her opinion, the question of minority status must be
determined with reference to the country as a whole. She assigned
reasons for the purpose. Needless to say, her opinion is a lone voice.
Thus, with the dictum of Pai Foundation (supra) it cannot be doubted
that a minority, whether linguistic or religious, is determinable only by
reference to the demography of a State and not by taking into

consideration the population of the country as a whole.”

Learned counsel for the petitioners would rely upon para 132 of
the P.A. Inamdar case (supra) which is answer of question No.1

raised which has already been quoted above.

In the matter of Dr. Aditi Jain and others Vs. State of
Chhattisgarh and others, the coordinate Bench of this Court has
passed order dated 20-11-2012 in WPC No0.1356 of 2012 relying
upon the judgment of P.A. Inamdar case (supra) has held that no
quota or percentage can be fixed in favour of the State with
respect to the seats and unaided private professional educational
institutions. In para 45 and 46 of Dr. Aditi Jain case (supra) it has

been observed that:-
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“45. In the Inamdar case, the Supreme Court considered the preceding
three cases and framed four questions to be answered. The first question

was as follows:

‘(1) To what extent can the State regulate admissions made by
unaided (minority or non-minority) educational institutions? Can the
State enforce its policy of reservation and/or appropriate to itself any
quota in admissions to such institutions?'
46. The Court answered (see below for relevant paragraph of the court's
decision)' the aforesaid question in favour of unaided educational
institutions. The Court has held that no quota or percentage can be fixed in

favour of the State.”

Relying upon the judgment of P.A. Inamdar case (supra) it
has been held that no quota or percentage can be fixed in favour
of the State with respect to the seats in unaided private

professional educational institutions.

The relevant part of observations of the Supreme Court in the
Inamdar case is as follows:-

“124. So far as appropriation of quota by the State and
enforcement of its reservation policy is concerned, we do not see
much of a difference between non-minority and minority unaided
educational institutions. We find great force in the submission made
on behalf of the petitioners that the States have no power to insist
on seat-sharing in wunaided private professional educational
institutions by fixing a quota of seats between the management and
the State.

130. ........ We cannot approve of the scheme evolved in the
Islamic Academy case to the extent it allows the States to fix quota
for seat-sharing between the management and the States on the
basis of local needs of each State, in the unaided private
educational institutions of both minority and non-minority categories.
That part of the judgment in the Islamic Academy case in our
considered opinion, does not lay down the correct law and runs
counter to Pai case.

132. Out answer to the first question is that neither the
policy of reservation can be enforced by the State nor any quota or
percentage of admissions can be carved out to be appropriated by
the State in a minority or non-minority unaided educational
institution.’
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In the matter of T.M.A. Pai Foundation case (supra) in para 68
the Hon’ble Supreme Court has held that though unaided
professional institutions are entitted to autonomy in their
administration but, at the same time, they do not forgo or discard
the principle of merit. Therefore, it would be permissible for the
university or the government, at the time of granting recognition, to
require a private unaided institution to provide for merit-based
selection while, at the same time, giving the management
sufficient discretion in admitting students. Reservation of seats to a
certain percentage for admission by management and rest of the
seats may be filled up on the basis of counseling by the State
agency. This will incidentally take care of poorer and backward
sections of the society. The prescription of percentage for this
purpose has to be done by the Government according to the local
needs and different percentage can be fixed for minority unaided
and non-minority unaided and professional colleges.

In P.A. Inamdar case (supra) the Hon’ble Supreme Court has
come into conclusion that the States have no power to insist on
seat sharing in the unaided private professional educational
institutions by fixing a quota of seats between the management
and the State. The State cannot insist on private educational
institutions which receive no aid from the State to implement
State's policy on reservation for granting admission on lesser
percentage of marks, i.e. on any criterion except merit. While

answering the first question the Hon’ble Supreme Court in para
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132 of its judgment observed that:-

“132. Our answer to the first question is that neither the policy of
reservation can be enforced by the State nor any quota or percentage
of admissions can be carved out to be appropriated by the State in a
minority or non-minority unaided educational institution. Minority
institutions are free to admit students of their own choice including
students of non-minority community as also members of their own
community from other States, both to a limited extent only and not in a
manner and to such an extent that their minority educational institution

status is lost. If they do so, they lose the protection of Article 30(1).”

The said finding of the P.A. Inamdar case (supra) is further relied
upon/followed by the coordinate Bench of this Court in WPC
No0.1356/2012 in Dr. Aditi Jain’'s case (supra) that no quota or

percentage can be fixed in favour of the State in such institutions.

In the matter of Modern Dental College & Research Center Vs.
State of M.P., [(2016) 7 SCC 353] the Hon’ble Apex Court has

held that:

“63. In this direction, the next question that arises is as to what
criteria is to be adopted for a proper balance between the two facets
viz. the rights and limitations imposed upon it by a statute. Here comes
the concept of “proportionality”, which is a proper criterion. To put it
pithily, when a law limits a constitutional right, such a limitation is
constitutional if it is proportional. The law imposing restrictions will be
treated as proportional if it is meant to achieve a proper purpose, and if
the measures taken to achieve such a purpose are rationally
connected to the purpose, and such measures are necessary. This
essence of doctrine of proportionality is beautifully captured by
Dickson, C.J. of Canada in R.v. Oakes [R. v. Oakes, (1986) 1 SCR 103

“To establish that a limit is reasonable and demonstrably justified
in a free and democratic society, two central criteria must be
satisfied. First, the objective, which the measures, responsible for
a limit on a Charter right or freedom are designed to serve, must
be "of" sufficient importance to warrant overriding a constitutional
protected right or freedom ... Second ... the party invoking Section
1 must show that the means chosen are reasonable and
demonstrably justified. This involves "a form of proportionality
test..." Although the nature of the proportionality test will vary
depending on the circumstances, in each case courts will be
required to balance the interests of society with those of
individuals and groups. There are, in my view, three important
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components of a proportionality test. First, the measures adopted
must be .... rationally connected to the objective. Second, the
means ... should impair "as little as possible" the right or freedom
in question ... Third, there must be a proportionality between the
effects of the measures which are responsible for limiting the
Charter right or freedom, and the objective which has been
identified as of “sufficient importance”. The more severe the
deleterious effects of a measure, the more important the objective
must be if the measure is to be reasonable and demonstrably
justified in a free and democratic society.”

65. We may unhesitatingly remark that this doctrine of proportionality,
explained hereinabove in brief, is enshrined in Article 19 itself when we
read clause (1) along with clause (6) thereof. While defining as to what
constitutes a reasonable restriction, this Court in a plethora of
judgments has held that the expression "reasonable restriction" seeks
to strike a balance between the freedom guaranteed by any of the sub-
clauses of clause (1) of Article 19 and the social control permitted by
any of the clauses (2) to (6). It is held that the expression "reasonable"
connotes that the limitation imposed on a person in the enjoyment of
the right should not be arbitrary or of an excessive nature beyond what
is required in the interests of public. Further, in order to be reasonable,
the restriction must have a reasonable relation to the object which the
legislation seeks to achieve, and must not go in excess of that object
(see PP Enterprises v. Union of India, (1982) 2 SCC 33: 1982 SCC
(Cri) 341]). At the same time, reasonableness of a restriction has to be
determined in an objective manner and from the standpoint of the
interests of the general public and not from the point of view of the
persons upon whom the restrictions are imposed or upon abstract
considerations (see Mohd. Hanif Quareshi v. State of Bihar, AIR 1958
SC 731: 1959 SCR 629 ). In M.R.F. Ltd. v. State of Kerala, (1998) 8
SCC 227: 1999 SCC (L&S) 1, this Court held that in examining the
reasonableness of a statutory provision one has to keep in mind the
following factors:

(1)  The directive principles of State policy.

(2)  Restrictions must not be arbitrary or of an excessive nature so
as to go beyond the requirement of the interest of the general public.

(3) In order to judge the reasonableness of the restrictions, no abstract
or general pattern or a fixed principle can be laid down so as to be of
universal application and the same will vary from case to case as also
with regard to changing conditions, values of human life, social
philosophy of the Constitution, prevailing conditions and the
surrounding circumstances.

(4) A just balance has to be struck between the restrictions imposed
and the social control envisaged by Article 19(6).

(5) Prevailing social values as also social needs which are intended to
be satisfied by the restrictions.

(6) There must be a direct and proximate nexus or reasonable
connection between the restrictions imposed and the object sought to
be achieved. If there is a direct nexus between the restrictions, and the
object of the Act, then a strong presumption in favour of the
constitutionality of the Act will naturally arise."

In the matter of Christian Medical College Vellore Assn. Vs.
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Union of India, (2020) 8 SCC 705, the Hon’ble Supreme Court

has held as under:-

“22. In Sidhajbhai Sabhai v. State of Gujarat (1963) 3 SCR 837 : AIR
1963 SC 540, the Court again considered the matter and observed that
educational institutions cater to the needs of the citizens or section
thereof. Regulation made in the real interests of efficiency of
instruction, discipline, health, sanitation, morality, public order, and the
like may undoubtedly be imposed. Such regulations are not restrictive
on the substance of the right, which is guaranteed, they secure the
proper functioning of the institution in the matter of education. It was
also observed that regulation must satisfy a dual test — the test of
reasonableness and that it is regulative of the educational character of
the institution and is conducive to making the institution a capable
vehicle of education for the minority community or other persons who
resort to it. In Father W. Proost and Ors. v. State of Bihar, AIR 1969 SC
465, the Court observed thus:
“8. In our opinion, the width of Article 30(1) cannot be cut
down by introducing in it considerations on which Article
29(1) is based. The latter article is a general protection
which is given to minorities to conserve their language,
script, or culture. The former is a special right to minorities
to establish educational institutions of their choice. This
choice is not limited to institution seeking to conserve
language, script, or culture, and the choice is not taken
away if the minority community having established an
educational institution of its choice also admits members of
other communities. That is a circumstance irrelevant for the
application of Article 30(1) since no such limitation is
expressed and none can be implied. The two articles create
two separate rights, although it is possible that they may
meet in a given case.”

23. In Ahmedabad St. Xavier's College Society v. State of Gujarat,
(1974) 1 SCC 717, a college was run by the minority. A Bench of 9
Judges of this Court considered the question whether Sections 40 and
41 of the Gujarat University Act, 1949 violated Section 30, which
provided all colleges within the University area would be governed by
the statutes of the University which may provide or minimum
educational qualifications for teachers and tutorial staff. The University
may approve the appointments of teachers to coordinate and regulate
the facilities provided and expenditure incurred. The Court opined that
regulation which serves the interests of the teachers are of paramount
importance in good administration, education should be a great
cohesive force in developing integrity of the nation, thus: (SCC pp.
745-46, 748, 752, 781-82 & 784, paras 19, 20, 30-31, 46-47, 90-92 &
94)

“19. The entire controversy centres round the extent of the
right of the religious and linguistic minorities to administer
their educational institutions. The right to administer is said
to consist of four principal matters. First is the right to
choose its managing or governing body. It is said that the
founders of the minority institution have faith and
confidence in their own committee or body consisting of
persons elected by them. Second is the right to choose its
teachers. It is said that minority institutions want teachers
to have compatibility with the ideals, aims, and aspirations
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of the institution. Third is the right not to be compelled to
refuse admission to students. In other words, the minority
institutions want to have the right to admit students of their
choice subject to reasonable regulations about academic
qualifications. Fourth is the right to use its properties and
assets for the benefit of its own institution.

20. The right conferred on the religious and linguistic
minorities to administer educational institutions of their
choice is not an absolute right. This right is not free from
regulation. Just as regulatory measures are necessary for
maintaining the educational character and content of
minority institutions, similarly, regulatory measures are
necessary for ensuring orderly, efficient, and sound
administration. Das, C.J., in the Kerala Education Bill case
(supra) 1959 SCR 995: AIR 1958 SC 956, summed up in
one sentence the true meaning of the right to administer by
saying that the right to administer is not the right to mal-
administer.

30. Educational institutions are temples of learning. The
virtues of human intelligence are mastered and harmonised
by education. Where there is complete harmony between
the teacher and the taught, where the teacher imparts and
the student receives, where there is complete dedication of
the teacher and the taught in learning, where there is
discipline between the teacher and the taught, where both
are worshippers of learning, no discord or challenge will
arise. An educational institution runs smoothly when the
teacher and the taught are engaged in the common ideal of
pursuit of knowledge. It is, therefore, manifest that the
appointment of teachers is an important part in educational
institutions. The qualifications and the character of the
teachers are really important. The minority institutions have
the right to administer institutions. This right implies the
obligation and duty of the minority institutions to render the
very best to the students. In the right of administration,
checks, and balances in the shape of regulatory measures
are required to ensure the appointment of good teachers
and their conditions of service. The right to administer is to
be tempered with regulatory measures to facilitate smooth
administration. The best administration will reveal no trace
or colour of minority. A minority institution should shine in
exemplary eclecticism in the administration of the institution.
The best compliment that can be paid to a minority
institution is that it does not rest on or proclaim its minority
character.

31. Regulations which will serve the interests of the
students, regulations which will serve the interests of the
teachers are of paramount importance in good
administration. Regulations in the interest of efficiency of
teachers, discipline, and fairness in administration are
necessary for preserving harmony among affiliated
institutions.

* * *

46. The ultimate goal of a minority institution too imparting
general secular education is advancement of learning. This
Court has consistently held that it is not only permissible but
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also desirable to regulate everything in educational and
academic matters for achieving excellence and uniformity in
standards of education.

47. In the field of administration it is not reasonable to claim
that minority institutions will have complete autonomy.
Checks on the administration may be necessary in order to
ensure that the administration is efficient and sound and will
serve the academic needs of the institution. The right of a
minority to administer its educational institution involves, as
part of it, a correlative duty of good administration.

90. We may now deal with the scope and ambit of the right
guaranteed by clause (1) of Article 30. The clause confers a
right on all minorities, whether they are based on religion or
language, to establish and administer educational
instructions of their choice. The right conferred by the
clause is in absolute terms and is not subject to restrictions,
as in the case of rights conferred by Article 19 of the
Constitution. The right of the minorities to administer
educational institutions does not, however, prevent the
making of reasonable regulations in respect of those
institutions. The regulations have necessarily to be made in
the interest of the institution as a minority educational
institution. They have to be so designed as to make it an
effective vehicle for imparting education. The right to
administer educational institutions can plainly not include
the right to maladminister. Regulations can be made to
prevent the housing of an educational institution in
unhealthy surroundings as also to prevent the setting up or
continuation of an educational institution without qualified
teachers. The State can prescribe regulations to ensure the
excellence of the institution. Prescription of standards for
educational institutions does not militate against the right of
the minority to administer the institutions. Regulations made
in the true interests of efficiency of instruction, discipline,
health, sanitation, morality, public order, and the like may
undoubtedly be Iimposed. Such regulations are not
restrictions on the substance of the right, which is
guaranteed. they secure the proper functioning of the
institution, in matters educational [see observations of
Shah, J. in Sidhajbhai Sabhai (supra), [(1963 3 SCR 837] p.
850]. Further, as observed by Hidyatullah, C.J. in Very Reuv.
Mother Provincial (supra) [(1970) 2 SCC 417], the
standards concern the body politic and are dictated by
considerations of the advancement of the country and its
people. Therefore, if universities establish syllabi for
examinations, they must be followed, subject, however, to
special subjects which the institutions may seek to teach,
and to a certain extent, the State may also regulate the
conditions of employment of teachers and the health and
hygiene of students. Such regulations do not bear directly
upon management as such, although they may indirectly
affect it. Yet the right of the State to regulate education,
educational standards, and allied matters cannot be denied.
The minority institutions cannot be allowed to fall below the
standards of excellence expected of educational
institutions, or under the guise of exclusive right of
management, to decline to follow the general pattern. While
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the management must be left to them, they may be
compelled to keep in step with others.

* * *

92. A regulation which is designed to prevent
maladministration of an educational institution cannot be
said to offend Clause (1) of Article 30. At the same time, it
has to be ensured that under the power of making
regulations, nothing is done as would detract from the
character of the institution as a minority educational
institution or which would impinge upon the rights of the
minorities to establish and administer educational
institutions of their choice. The right conferred by Article
30(1) is intended to be real and effective and not a mere
pious and abstract sentiment; it is a promise of reality and
not a teasing illusion. Such a right cannot be allowed to be
whittled down by any measure masquerading as a
regulation. As observed by this Court in the case of
Sidhajbhai Sabhai (supra) [(1963 3 SCR 837], regulations
which may lawfully be imposed either by legislative or
executive action as a condition of receiving grant or of
recognition must be directed to making the institution while
retaining its character as minority institution effective as an
educational institution. Such requlation must satisfy a dual
test — the test of reasonableness, and the test that it is
regulative of the educational character of the institution and
is conducive to making the institution an effective vehicle of
education for the minority community or other persons who
resort to it.

* * *

94. If a request is made for the affiliation or recognition of
an educational institution, it is implicit in the request that the
educational institution would abide by the regulations which
are made by the authority granting affiliation or recognition.
The said authority can always prescribe regulations and
insist that they should be complied with before it would
grant affiliation or recognition to an educational institution.
To deny the power of making regulations to the authority
concerned would result in robbing the concept of affiliation
or recognition of its real essence. No institution can claim
affiliation or recognition until it conforms to a certain
standard. The fact that the institution is of the prescribed
standard indeed inheres in the very concept of affiliation or
recognition. It is, therefore, permissible for the authority
concerned to prescribe regulations which must be complied
with before an institution can seek and retain affiliation and
recognition. Question then arises whether there is any
limitation on the prescription of regulations for minority
educational institutions. So far as this aspect is concerned,
the authority prescribing the regulations must bear in mind
that the Constitution has guaranteed a fundamental right to
the minorities for establishing and administering their
educational institutions. Regulations made by the authority
concerned should not impinge upon that right. Balance has,
therefore, to be kept between the two objectives, that of
ensuring the standard of excellence of the institution and
that of preserving the right of the minorities to establish and
administer their educational institutions. Regulations which
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embrace and reconcile the two objectives can be
considered to be reasonable.”

32. In T.M.A. Pai Foundation (supra) [(2002) 8 SCC 481], the Court
held that some system of computing equivalence between different
kinds of qualifications like a common entrance test, would not be in
violation of the rights conferred. The unaided minority institutions under
Article 30(1) of the Constitution of India have the right to admit
students, but the merit may be determined by common entrance test
and the rights under Article 30(1) are not absolute so as to prevent the
Government from making any regulations. The Government cannot be
prevented from framing regulations that are in national interest.
However, the safeguard is that the Government cannot discriminate
any minority institution and put them in a disadvantageous position vis-
a-vis to other educational institutions and has to maintain the concept
of equality in real sense. The minority institutions must be allowed to
do what non-minority institutions are permitted. It is open to
State/bodies concerned to frame regulations with respect affiliation and
recognition, to provide a proper academic atmosphere. While
answering Question 4, it was held that the Government or the
university can lay down the regulatory measures ensuring educational
standards and maintaining excellence and more so, in the matter of
admission to the professional institutions. It may not interfere with the
rights so long as the admissions to the unaided minority institutions are
on transparent basis and merit is adequately taken care of.”

Further in the matter of Sidhrajbhai Sabbai Vs. State of Gujarat,
AIR 1963 SC 540, which has been followed in Christian Medical
College Vellore case (supra), the Hon'ble Supreme Court has

held in para 15 and 16 that:-

15. The right established by Article 30(1) is a fundamental right
declared in terms absolute. Unlike the fundamental freedoms
guaranteed by Article 19 it is not subject to reasonable restrictions. It is
intended to be a real right for the protection of the minorities in the
matter of setting up of educational institutions of their own choice. The
right is intended to be effective and is not to be whittled down by so
called regulative measures conceived in the interest not of the minority
educational institution, but of the public or the nation as a whole. If
every order which while maintaining the formal character of a minority
institution destroys the power of administration is held justifiable
because it is in the public or national interest, though not in its interest
as an educational institution the right guaranteed by Article 30(1) will
be but a "teasing illusion" a promise of unreality. Regulations which
may lawfully be imposed either by legislative or executive action as a
condition of receiving grant or of recognition must be directed to
making the institution while retaining its character as a minority
institution effective as an educational institution. Such regulation must
satisfy a dual test-the test of reasonableness, and the test that it is
regulative of the educational character of the institution and is
conducive to making the institution an effective vehicle of education for
the minority community or other persons who resort to it.

16. We are, therefore, of the view that the Rule 5(2) of the Rules for
Primary Training Colleges, and Rules 11 and 14 for recognition of
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Private Training Institutions, in so far as they relate to reservation of
seats therein under orders of Government, and directions given
pursuant thereto regarding reservation of 80% of the seats and the
threat to withhold grant-in aid and recognition of the College, infringe
the fundamental freedom guaranteed to the petitioners under Article
30(1).”
From bare perusal of the rule 4(1)(d)(i) of the Admission Rules,
2023 appears that it has fixed 15% seats for all India quota and
85% for the State quota, Out of 85 % of the State quota 50% have
been fixed for the domicile of State of C.G. which means that if the
requisite numbers of students are not available from the domicile
of State of C.G., the State minority institution has to permit the

students from outside of the State for admission.

From perusal of the impugned part of the notification, it no doubt
provides that only residents of C.G. belonging to that particular
minority community could be admitted against 50% seats of the
college, but in view of the constitutional right under Article 30 of the
Constitution, the clause will have to mention that if candidates from
within the State of C.G. belonging to that particular community
were available, then the college was obliged to admit only those
students and in case the said students were not available within
the State then it shall open to the college to look for such students
from outside the State. Article 30 of the Constitution provides to all
minorities whether based on religion or language to establish and
administer educational institution of their choice.

By the said proposition the institutions established by the
minorities are required to admit requisite nhumber of students of

their community which in the instant case was 50% of the total
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seats of the said college. If that clause is to be strictly adhered,
then no student from outside of the Sate are to be allowed
admission then the clause would violate constitutional right of the
minority institution as guaranteed under Article 30 of the

Constitution of India.

In view of the above discussion and the law laid down by the
Hon’ble Supreme Court in P.A. Inamdar’s case (supra) and also
the order passed in Dr. Aditi Jain’s case (supra) by coordinate
Bench of this Court, we are also of the opinion that the State
cannot fix quota in unaided private professional institution between
the Management and the State. Therefore, we deem it appropriate
to declare sub-clause (i) of clause (d) of sub-rule (1) of rule 4 of
C.G. Ayush Graduate Course Admission Rules, 2023 as ultra vires
and hold that the State cannot fix quota or percentage of
admission in unaided minority educational institutions. For the
foregoing reasons the petition is allowed and the provision of sub-
clause (i) of clause (d) of sub-rule (1) of Rule 4 of the C.G. Ayush
Graduate Course Admission Rules, 2023 is declared as ultra vires.
In view of the declaration of Rule 4(1)(d)(i) of the Admission Rules,
2023 as ultra vires, the State Govt. is directed to issue necessary
instructions with respect to admission in BAMS course in unaided
minority institution.
Sd/- Sd/-

(Ravindra Kumar Agrawal) (Ramesh Sinha)
Judge Chief Justice
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Head Note

For admission in BAMS Courses the State cannot fix quota in unaided
minority professional educational institutions between the Management

and the State.



