
     Proceedings conducted through Video Conferencing via Cisco Webex.
 CC NI ACT 70/2020 

SHALIMAR PAINTS LIMITED Vs.
SOMNATH SANYAL

12.01.2023

Present: Mr. Siddharth Singh, ld. Counsel for the complainant.

Mr. Chandra Biswas, Ld. Counsel for the accused.

Accused Somnath Sanyal.

This case was fixed for pronouncement of judgment.

Vide separate judgment pronounced today, accused namely Somnath Sanyal

is hereby convicted for the offence punishable u/s 138 of the NI Act.

Convict is directed to file bail bonds for the sum of Rs. 20,000/- with one

surety of like amount in terms of section 437A CrPC, before NDOH.

Ahlmad is directed to send copy of judgment to the convict through email.

Copy shall be provided free of cost.

Convict is directed to file his property details on affidavit before NDOH.

Convict is at liberty to file an application u/s 389 Cr.PC.

Be put up for arguments on sentence on 18.01.2023 at 02.00 PM.

At request, dasti order given to the convict.

     Abhitesh Kumar
MM(NI Act) Digital Court-04 (South)

Saket Court, New Delhi
12.01.2023
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IN THE COURT OF SH. ABHITESH KUMAR, LD.
MM (NI ACT), DIGITAL COURT-04, SOUTH, SAKET

COURTS, DELHI

DLST020143732020

                          

SHALIMAR PAINTS LTD.
4th Floor, Stainless Centre,
Plot No. 50, Sector-32
Gurugram-122001
Through its Authorized Representative

…. Complainant

VERSUS

SOMNATH SANYAL
S/o Late Sh. Kanailal Sanyal
R/o 2/1, Kalinath Munshi Lane,
Kokata, West Bengal-700036

…. Accused
Complainant Case no. 70/2020

CNR No. DLST020143732020
Title SHALIMAR PAINTS LIMITED

Vs. SOMNATH SANYAL
Name of Complainant SHALIMAR PAINTS LTD

Name of accused SOMNATH SANYAL
Date of institution of complaint 27.11.2020

Date of arguments 09.01.2023
Date of pronouncement 12.01.2023
Offence complained of Under Section 138 NI Act
Offence charged with Under Section 138 NI Act
Plea of the accused Pleaded not guilty

Final order Convicted
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JUDGMENT
BRIEF REASONS FOR THE DECISION OF THE CASE:-

That  present  complaint  has  been  filed  by  the  complainant

against the accused under section 138 Negotiable Instruments Act,

1881 (hereinafter referred as the “Act”).

1. Brief  facts  as  alleged  in  the  instant  complaint  is  that  the

complainant is a Pvt. Ltd. company and is engaged in the business

of  manufacturing,  marketing and supply  of  the  decorative  paints

and  industrial  coatings  since  1902  through  its  diversified

distributors and dealer network across the country. The complainant

company  vide  it’s  resolution  dated  26.08.2020,  passed  in  the

meeting of the board of directors, has authorized Md. Faiyazuddin

Khan to sign, file, verify and pursue the complaint case and  Md.

Faiyazuddin  Khan is  well  conversant  with  the  facts  and

circumstances of the case. Accordingly,  Md. Faiyazuddin Khan is

competent to file the present complaint case.

2. That the accused proprietorship firm “Somnath Sanyal & Co”

placed order for the purchase of paint with the complainant which

were duly supplied by the complainant from the period 19.12.2018

to 24.01.2019. The accused in discharge of his legally enforceable

liability  issued  cheque  bearing  no.  003090  amounting  to

Rs.2,81,143/-.  On presentation,  said  cheque  was returned unpaid

due to the reason “fund insufficient”. Thereafter, complainant has

sent statutory demand notice to the accused through speed post and

email.  When even the demand notice could not give any fruitful

results, complainant has filed the instant complaint.

Complainant has proved following documents in support of his case

by way of an affidavit.
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Documents Exhibits
True Copy of Resolution dated 26.08.2020 CW1/1 (OSR)
Invoices CW1/2 (Colly)
Cheque No. 003090 CW1/3
Return memo for Cheque bearing no. 003090 CW1/4
Office Copy of statutory demand notice CW1/5
Postal Receipt CW1/6
Tracking Report Mark B
Return Envelope CW1/7
Complaint CW1/8
Pre-Summoning Evidence on Affidavit CW1/A

3. This court has taken cognizance of the offence and on finding a

prima facie  case,  the accused  Somnath Sanyal was  summoned on

23.12.2020.

4. Upon being summoned, the accused entered appearance. The

accused was served with the notice u/s  251 CrPC  for the offence

under  section 138 of the Act on 16.02.2021, to which the accused

pleaded not guilty, and claimed trial. He has stated in defence that

“This cheque was issued as a security cheque and complainant has

filed this case without informing me. Dispute with respect  to the

payment  is  also  raised  before  the  arbitrator  and  arbitration

proceedings is still pending”. Accused has admitted his signature on 

cheque  in  question  and  also  stated  that  after  receiving  notice

Rs.1,00,000 is already paid to the complainant through  NEFT. The

matter was then put up for Trial (Summary). In terms of section 294

CrPC,  accused  has  admitted  the  copy  of  board  resolution  dated

26.08.2020 Ex. CW1/1, Invoices Ex. CW1/2, cheque in question Ex.

CW1/3 and return memo Ex. CW1/4.

5. On prayer of the accused, this court has permitted him to cross 

examine the complainant vide order  dated  12.11.2021. Mr.  Mohd.
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Faiyazuddin Khan, AR of the complainant was  examined as CW1.  

CE was closed on 31.03.2022.

6. Thereafter, statement of the accused u/s 313 r/w 281 of CrPC

was recorded on 26.05.2022 wherein the accused has stated that “The

goods supplied by the complainant was not of agreed quality. Earlier

assured by the complainant that the certificate will be given to me but

after  supplying they  have not  given the certificate.  The cheque in

question was a security cheque”. Accused had chosen to lead DE.

7. In DE, Somnath Sanyal was examined as DW1. DE was closed

on 22.09.2022.

8. Final arguments were addressed by both the parties. This court 

has heard Ld.  Counsels  for  both the parties  and have perused the

entire record of the case files. This court has also gone through cases

referred by both the counsels. Written arguments filed by counsel for

the accused is also part of record.

9. Ld. Counsel for the complainant has reiterated the complaint  

and  further  contented  that  the  accused  has  failed  to  rebut  the

presumption  under  Section  139  r/w  Section  118  (a)  of  the  Act.

Accordingly, learned Counsel prayed that accused be convicted for

the offence under section 138 of the Act.

10. Per contra, learned counsel for the accused argued that goods 

supplied by the complainant was not of agreed quality. Rs. 1,00,000 

also  given  to  the  complainant  against  transaction  in  question.

Accordingly,  Counsel  for  the  accused  has  submitted  that  the

complaint being a false one, the accused is entitled to be acquitted.

11. In  the  instant  case,  perusal  of  the  file  and  entire  evidence

reveals that the defence of the accused was that material supplied by 
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the complainant was not of the requisite standard  and accused has  

suffered loss.

12. Before  adverting to  the defence  taken by the  accused it  is  

imperative  for  this  court  to  go  through  the  settled  principles  of  

Section  118(a)  r/w 139 of  the Act  since  cheque in  question  was  

admitted by the accused.

13. In  P. Rasiya V. Abdul Nazer And Anr. Criminal Appeal  

Nos.  1233-1235  of  2022  dated  12.08.2022, Division  bench  of  

Hon’ble Supreme Court has observed that

“As per Section 139 of the Act, it shall be presumed,

unless  the  contrary  is  proved,  that  the  holder  of  a

cheque received the cheque of the nature referred to in

Section 138 of  the Act  for discharge,  in  whole or  in

part, of any debt or other liability. Therefore, once the

initial  burden is  discharged  by  the  Complainant  that

the cheque was issued by the accused and the signature

and the issuance of the cheque is not disputed by the

accused,  in  that  case,  the  onus  will  shift  upon  the

accused to prove the contrary that the cheque was not

for any debt or other liability. The presumption under

section 139 of the NI Act is a statutory presumption and

thereafter, once it is presumed that the cheque is issued

in whole or in part of any debt or other liability which

is in favour of the complainant/holder of the cheque, in

that case, it is for the accused to prove the contrary.”

14. The law as it stands now is that once the issuance of the cheque

is  admitted  or  proved,  the  trial  Court  is  duty  bound  to  raise  the

presumption that the dishonoured cheque placed before it was indeed
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issued in discharge of a legally enforceable debt or liability of the

amount mentioned therein. That being said let us also point out that

the presumption is a rebuttable one. It is up to the accused to prove

that  the cheque in question had not been issued in discharge of  a

legally  enforceable  debt  or  liability.  To  rebut  the  presumption

accused  may  dispute  the  case  of  complainant  or  choose  to  lead

evidence. Now the question arises what will be the standard of proof. 

In  Rangappa  V.  Sri  Mohan  reported  as  (2010)  11  SCC 441,  

Hon’ble Supreme Court observed that….

“Section 139 of the Act is an example of a reverse onus

clause  that  has  been  included  in  furtherance  of  the

legislative  objective  of  improving  the  credibility  of

negotiable  instruments.  While  Section  138 of  the  Act

specifies  a  strong criminal  remedy  in  relation  to  the

dishonour of cheques, the rebuttable presumption under

Section 139 is a device to prevent undue delay in the

course of litigation. However, it must be remembered

that the offence made punishable by Section 138 can be

better  described  as  a  regulatory  offence  since  the

bouncing of a cheque is largely in the nature of a civil

wrong whose impact is usually confined to the private

parties involved in commercial transactions. In such a

scenario,  the test  of  proportionality  should  guide the

construction and interpretation of reverse onus clauses

and  the  accused/defendant  cannot  be  expected  to

discharge  an  unduly  high  standard  of  proof.  In  the

absence  of  compelling  justifications,  reverse  onus

clauses usually impose an evidentiary burden and not a
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persuasive burden. Keeping this in view, it is a settled

position  that  when  an  accused  has  to  rebut  the

presumption under Section 139, the standard of proof

for doing so is that of `preponderance of probabilities'.

Therefore,  if  the accused is  able to raise  a probable

defence which creates doubts about the existence of a

legally  enforceable  debt  or  liability,  the  prosecution

can fail. As clarified in the citations, the accused can

rely on the materials submitted by the complainant in

order to raise such a defence and it is conceivable that

in  some  cases  the  accused  may  not  need  to  adduce

evidence of his/her own.”

15. Therefore, the law as it stands today is that presumption u/s

118(a) r/w 139 of the Act is rebuttable and the standard of proof for

accused shall be preponderance of probabilities.

16. In present complaint, the line of defence of the accused that

material was supplied by the complainant was not of agreed standard

and  accused  has  suffered  loss.  Here,  it  is  required  to  see  that

complainant has raised liability for the material/paints supplied from

the  period  19.12.2018  to  24.01.2019  and  accused  has  raised  his

defence for the sub-standard material/paints which has already been

used  by  him  by  10.12.2018.  Accused  has  himself  stated  in  his

evidence  that  he  had  finished  work of  association  on 10.12.2018.

Even for sake of argument if this court considers the defence raised

by the accused then it can be seen that accused has not proved this

fact  and failed place on record any scientific/expert  opinion. Non-

supply  of  warranty  certificate  doesn’t  endorse  the  fact  that

materials/paints  supplied was not  of  agreed or  requisite  standard.  
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There is no explanation as to why, in respect  of  material  supplied

lastly on 19.01.2019, no recorded or acknowledged communication

was issued,  recording  the  factum  of  the  materials/paints  being  

defective/inferior in quality. There is no explanation as to why the

cheque in question was issued, if the materials/paints were allegedly 

defective/inferior  in  quality.  The  accused  have  not  established  on

record  that  the  cheque  in  question  was  issued  even  prior  to  the

delivery  of  the  alleged  inferior  materials/paints.  Accused  is  also  

failed to prove that cheque in question was a security cheque. No step

is taken by the accused to stop the payment.

17. AR of the complainant has stated in his cross examination that 

“Rs. 1,00,000 has already been deposited by the accused Somnath  

Sanyal against the said cheque”. Accused has stated that he has paid

Rs. 1,00,000 after receiving statutory demand notice. Admittedly, the

said payment of Rs.1,00,000 was given by the accused on 19.11.2020

which is beyond 15 days as per requirements of Section 138 proviso 

(c) of the Act since complaint was filed on 27.11.2020.

18. The presumption under  Section 139 of  the Act  arose  in  the

facts of the present case. For the said presumption to be rebutted, the

defence  had  to  meet  the  standard  of  being  probable  upon  the

preponderance of probabilities - as observed by the Hon’ble Supreme

Court in various judgments. In view of this court, the accused has not

managed to rebut  the said presumption.  The defence taken by the

accused was that the materials supplied were of inferior quality. From

the abovementioned discussion, it is established that the accused has

not  managed  to  show,  even  as  probable,  its  defence  that  the

complainant company supplied material of inferior quality. Thus the

presumption under section 139 NI Act is also not rebutted. Judgments
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relied upon by the accused are considered and this court is of the  

view that those judgments doesn’t help his case. In view of the above 

discussion, it comes before this court that the version of the accused 

can’t  be  accepted  and  he  has  failed  to  discharge  his  burden.  

Presumption is still intact with the complainant.

19. Accordingly,  accused  Somnath  Sanyal  is  convicted  for  the  

offence under section 138 of the NI Act.

Announced in the open Court on 12.01.2023.

ABHITESH KUMAR
Digital Court-04, South, Saket

12.01.2023

This Judgment contains  nine pages (9) and all pages bears my
digital signature.

ABHITESH KUMAR
Digital Court-04, South, Saket

12.01.2023
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