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JUDGMENT

(Judgment of the Court was delivered by
G.K.ILANTHIRAIYAN, J.)

This appeal is filed challenging the order of the Special
Court for Exclusive Trial of case under POCSO Act, Virudhunagar
at Srivilliputhur, in S.C.No.84 of 2022 dated 20.04.2023, thereby
convicting the appellant/accused for the offence punishable under
Section 6 of the Protection of Children from Sexual offences Act,

2012 (herein after referred to as “the POCSO Act”).

CASE OF THE PROSECUTION:

2.The case of the prosecution is that, on 03.05.2022 at
around 09:00 p.m., the victim girl and her mother had gone to the
Church that they usually go to. The appellant is a pastor and he runs
the Church. The victim’s mother left her at the church under the
appellant’s care and had gone out to meet someone. When she

returned, the appellant had panicked and ran away after seeing her
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and the victim was found in a pathetic condition with her shirt
unbuttoned and pants rolled up. The next day when the victim’s
mother inquired about the situation, the victim informed her that the
appellant had sucked her breasts and had subjected her to aggravated
penetrative sexual assault. It was submitted by the prosecution that
the victim girl was 70% disabled, has moderate intellectual disability
and is speech impaired. Therefore, the appellant had taken advantage
of the victim girl’s disability and had subjected her to aggravated

penetrative sexual assault.

3.The victim’s mother had later confronted about the
incident to the appellant and he and his family had apologized and
begged to not disclose it to anybody and later that night, the victim
and her mother had informed about the incident to her father. Later,
on 09.05.2022, they had informed the same to one Esther, who had
further inquired the victim girl about the alleged incident. With a lot

of hesitation, they had also gathered a group of people and had gone
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to the appellant to confront him, but in front of them he denied

committing the alleged offence.

4.Aggrieved by the same, the victim’s mother went to the
police station and lodged a complaint on 11.05.2022. A final report
was filed and the same was taken cognizance by the Trial Court on

15.07.2022.

5.To bring the charges to home, the prosecution had
examined 9 witnesses i.e., PW.1 to P.W.9 and produced 15
documents which were marked as Exs. P1 to P15. The appellant had
examined 2 witnesses 1.e., D.W.1 and D.W.2 and no documents were

marked. No material object was marked by either side.

6.0n perusal of the oral and documentary evidences, the
Trial Court found the appellant guilty of the offences under Section

5(f) and 5(k) read with Section 6 of the POCSO Act along with
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Section 92(d) of the Rights of Persons with Disabilities Act, 2016
and sentenced him to undergo imprisonment for life 1i.e.,
imprisonment for the remainder of his natural life and imposed a
fine of Rs.1,00,000/- and in default of the same, to undergo 2 years
simple imprisonment. Aggrieved by the same, the appellant has

preferred this present appeal.

ARGUMENTS BY THE LEARNED COUNSEL APPEARING
FOR THE APPELLANT:
7.The learned counsel appearing for appellant advanced his

arguments by raising various grounds:

7.1.1t was contented that though the church was a common
place and despite the presence of other people at that time, the
prosecution failed to examine any independent eye witness to prove
the guilt of the appellant beyond reasonable doubt. D.W.2 was the

person that the victim’s mother had gone to meet. It was stated that
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D.W.2 turned hostile, however his evidence, though crucial, was

disregarded by the Trial Court.

7.2 Further, it was stated that, the evidence of P.W.1, who 1s
the mother of the victim girl and is also the defacto complainant, was
afterthought and the chief examination was exaggerated from that of
her complaint. Furthermore, it was submitted that the Trial Court
failed to take into consideration the fact that the medical evidence
did not support the case of the prosecution. The victim girl was
examined by the doctor who deposed as P.W.3 and after examination
she 1ssued a certificate which is marked as Ex.P4. She deposed that
there is no injury on the breasts of the victim and there is no
evidence of intercourse on the genitals of the victim girl. The victim
girl’s physical disability was also not proved by the prosecution as
Ex.P8, which was the medical report of the victim girl’s mental
disability does not reveal about her physical disability percentage.

This contradiction is fatal to the case of the prosecution and
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therefore the appellant is not guilty of the offences alleged by the

prosecution.

7.3.1t was further submitted that, the Trial Court failed to
take into consideration the delay in lodgment of the complaint. Even
according to the case of the prosecution, P.W.1 had come to the
knowledge of the alleged occurrence on 04.05.2022 but had lodged
the complaint only on 11.05.2022 with about 8 days of delay, but the

prosecution had failed to provide a valid reason for the delay.

7.4 He also pointed out that the prosecution failed to
examine the family members of the appellant as it was claimed by
P.W.1 that the appellant’s mother-in-law was present when she left
the victim girl in their custody. Further, the appellant’s wife, father
and other close relatives were claimed to be present when she
allegedly confronted him about the crime, but none of them were

examined by the prosecution to prove its case.
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7.5.Further 1t was stated that, the Church which was the
alleged place of occurrence, was not owned or run by the appellant
and the prosecution also failed to prove that it was run by the
appellant for convicting him under Section 5(f) of the POCSO Act.
He also contented there was previous enmity between P.W.1 and the
appellant and as such to wreak vengeance, this false case was foisted
against him. Therefore, it is his grievance that the Trial Court
without considering the above details, had mechanically convicted

the appellant.

ARGUMENTS OF THE LEARNED ADDITIONAL PUBLIC

PROSECUTOR APPEARING FOR THE STATE:

8.Per contra, the learned Additional Public Prosecutor
submits that the victim girl who was examined as P.W.2, had

categorically described the alleged occurrence and the same was
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corroborated by her mother who was examined as P.W.1. The victim
girl had properly and categorically described the incident by way of
both actions and words. Further Ex. P4, which was the medical
examination report, clearly reveals that the victim girl’s hymen is not
intact. This proves that the appellant had subjected the victim girl to
aggravated penetrative assault. The medical evidence might not
reveal the injuries caused by the appellant during the alleged
occurrence since, the victim girl was subjected to medical
examination after 8 days of the occurrence. Since, the parents of the
victim girl were scared of the social implications and consequences,
they were not aware as to what had to be done after the occurrence
and they sought for the help of several other members of the village
due to their helplessness and finally gave a complaint after 8 days.
He submits that delay is immaterial in POCSO cases and the
appellant cannot take this as a defence to escape from the clutches of

law.
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9.He further submits the victim girl 1s 70% disabled as one
of her hands does not function and she is speech impaired. As per
Ex.P8, it is revealed that her IQ 1s 36 which 1s much lesser that the
normal 1Q levels ie, 90. Therefore, though her physical disability
percentage was not explicitly stated, her mental disability was
proved which is sufficient to convict the appellant for the offences
under Section 5(k) of the POCSO Act and Section 92(d) of the

Rights of Persons with Disabilities Act, 2016.

10.He states that the minor contradictions and
discrepancies pointed out by the appellant are not fatal to the case of
the prosecution. The case of prosecution is based on a complete
chain of highly incriminating circumstances which irrefutably point
towards the guilt of the appellant and after scrutinizing the entire
oral and documentary evidence on record, the Trial Court rightly
convicted the appellant, and it does not warrant any interference of

this Court.
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FINDINGS AND CONCLUSION:

11.The specific case of the prosecution is that, on
03.05.2022 at around 09:00 p.m., the victim girl/P.W.2 and her
mother/P.W.1 had gone to the Church that they usually go to. The
appellant is a pastor and he runs the Church. The victim’s mother left
her at the church under the appellant’s care and had gone out to meet
one Jermiah, who was examined by the accused as D.W.2.
According to the case of the prosecution, D.W.2 had borrowed a sum
of Rs. 2000/- form the victim’s mother and on the day of occurrence
he had called her to repay the money, for which she had left the
victim girl at the Church and had gone to meet D.W.2 to get the

money back.

12.When she returned, the appellant ran away and the
victim was found in a pathetic condition with her shirt unbuttoned

and pants rolled up. The next day when the victim’s mother inquired

11/32

https://www.mhc.tn.gov.in/judis ( Uploaded on: 10/02/2026 12:05:58 pm )



VERDICTUM.IN

Crl.A(MD)No.436 of 2023

about the situation to the victim girl, she had informed that the
appellant had sucked her breasts and had subjected her to aggravated

penetrative sexual assault.

13.To move forward, this Court is inclined to form the
following issues in furtherance of deciding the case on hand:
1.Whether there was previous enmity between P.W.1 and the
appellant’s family?
i1.Whether offences under Section 5(f) and 5(k) of the POCSO
Act and Section 92(d) of the Rights of Persons with
Disabilities Act, 2016 were made out by the appellant?
111.Whether the evidences submitted by the prosecution
irrefutably, in spite of the minor discrepancies, point

towards the guilt of the appellant?

14.0n perusal of the evidences of P.W.1 and P.W.2,

admittedly, P.W.1 had gotten into a fight with the appellant in
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Coutrallam, and at that time the appellant had asked P.W.1 not to
visit his Church then on. But it is revealed that after the said
occurrence, both the families did not stop meeting each other and
P.W.1 never stopped visiting the church on a regular basis. In fact,
the victim girl and PW.1 had a habit of sleeping in the church
frequently, whenever there was a quarrel between P.W.1 and her
husband. It is further revealed that, even on the date of the alleged
occurrence, P.W.1 had left the victim girl under the care of the
appellant and his family members while she had to go out and meet
Jermiah. Moreover, both P.W.1 and P.W.2 had stayed over in the
Church that night and only had left for their home the next morning.
Therefore, the it was made clear that there was no previous enmity
between P.W.1 and the appellant’s family and they had been in an

amicable relationship even till the day of the alleged occurrence.

15.In the present case, the age of the victim is not under

challenge as it is well established by Ex.P1 which is the birth
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certificate of the victim girl. It reveals that the victim girl was only

17 years 3 months and 3 days on the date of occurrence.

16.At this juncture, it is relevant to rely upon Section 5(f)
and 5(k) of the POCSO act and Section 92(d) of the Rights of
Persons with Disabilities Act, 2016 and the same are extracted

hereunder:

“Section 5(f) and 5(k) of the POCSO Act:

“5. Aggravated penetrative  sexual
assault.—

(f) whoever being on the management or
staff of an educational institution or religious
institution, commits penetrative sexual assault on a
child in that institution, or

(k) whoever, taking advantage of a child's
mental or physical disability, commits penetrative
sexual assault on the child;
is said to commit aggravated penetrative sexual

assault.”
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Section 92(d) of the Rights of Persons
with Disabilities Act, 2016:

“92.  Punishment for offences of
atrocities.—Whoever,—

(d) being in a position to dominate the
will of a child or woman with disability and uses
that position to exploit her sexually,
shall be punishable with imprisonment for a term

which shall not be less than six months but which

1

may extend to five years and with fine.

17.0n perusal of the oral and documentary evidences, it is

revealed that on the next day of the alleged occurrence, when P.W.1
inquired about the occurrence to victim girl, she stated that the
appellant had sucked her breasts and had subjected her to aggravated
penetrative sexual assault. When P.W.1 returned to pick up the
victim girl from the appellant’s care, she was found with her shirt
unbuttoned and her pants rolled up. The victim girl also
categorically stated the same in her chief examination, the relevant

portion of which is extracted hereunder:
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‘Brent  FTFFled  DHHOBHE.  6INH ST
B uThGHuSBETE OGeuelGui Gumermy. oIIGUTE)
LITEOLJ  LOMLOT  6160T6maedT  SHalTelalll B iU cemiamIs S
BHEHGLD 8L IS MUSHS QLS
PWIMWISSH BHSGD QL S5IO MUSSH SI(PSEIET].
urddsiu’ L FApd  Seuggsd Uplypitenl s
M6eUSH G STL_(HSMm). DIGUIT 6160 S ®\y6001(h
LOTTUSRIGSMENTULD  HI9SHHTT. (UTHSsiul L FAmd
Dle] DT HI LDITJ LI MRIG6M6TT 20k M6eUSH I
ST BHBTT.)"

18.Therefore, it can be seen that the evidences of P.W.1 and
the victim girl rightly corroborate with each other and there were no
contradictions found. Though, the appellant alleges that P.W.1 had
foisted a false case against him by tutoring the victim girl, the same
cannot be believed as victim girl is admittedly suffering from
moderate intellectual disability and this Court is not inclined to
assume that a girl with such mental disability can be successfully

tutored and be made to falsely depose against the appellant.
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19.0n perusal of the evidence of P.W.3, the doctor who
examined the victim and issued a medical examination report which
was marked as Ex.P4, it is revealed that there were no injuries found
on the breasts of the victim girl. She had further stated that the
victim girl’s hymen was not intact and that there was no trace of
sexual intercourse. Relevant portions of her deposition are extracted
here under:

“3.eT60TaI6ML_ULI uflGamgHementuiled
lLurgdsiul L fpduler  OTfUSSHSHE0  HTUILD
ZIAID BeLen6ev eTMID  2.FBIOUT6TT  SHevTen S Elemy
SHPHH(HHBHH 610D 3.2 L eVBe| OlBTewTL SHi3ET 60T
S|6ML_WIT6ITLD ©606M6V 616V MILD 4.uT&Hebslu L
fpolufer Fpipy LFCFTHemeTulled  SHFLILSSHBETE
LfIGaFTHemestulev OB 1961 TG MILD
5.8moulL 10(mbHa Gleugdleured erOLOIWLIT
CraflbalIUl L gl 61T alugHl U Geul 1960
uPeoguizm gFreim PRSI Gl DHSH FTIH
(D151, 4). @& FLUBSIONS  LUIGUTEIT 616016060
algmig .
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20.At this juncture, it is relevant to rely upon the
Judgement of the Hon’ble Supreme Court in the case of Punjab v.
Gurmit Singh [(1996) 2 SCC 384] wherein it was observed as
follows:

"In the absence of injury on the private part
of the prosecutrix, it cannot be concluded that the
incident had not taken place or the sexual intercourse
was committed with the consent of the prosecutrix. The
prosecutrix being a small child of about nine years of
age, there could be no question of her giving consent
to sexual intercourse. The absence of injuries on the
private part of the prosecutrix can be of no
consequence in the facts and circumstances of the

present case.

In cases involving sexual molestation, supposed
considerations which have no material effect on the
veracity of the prosecution case or even discrepancies
in the statement of the prosecutrix should not, unless
the discrepancies are such which are of fatal nature, be

allowed to throw out an otherwise reliable prosecution
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case. The inherent bashfulness of the females and the
tendency to conceal outrage of sexual aggression are

factors which the courts should not overlook."”

21.Keeping in mind what’s been stated above and also the
fact that the victim’s hymen was not found to be intact, this Court
feels that, there i1s no reason to disbelieve the evidence of the victim
girl/PW.2 and as such, the medical evidence sufficiently

corroborates the same.

22.The judgment also recognizes the innate hesitation a
woman experiences in speaking about the sexual trauma inflicted
upon her, particularly when the perpetrator is not a stranger but
someone closely associated with her family. Regrettably, society has
yet to overcome the stigma and moral judgment that continue to
attach themselves to such disclosures. Even when a victim musters

the courage to speak, she may not always find encouragement, or
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even acceptance, from her own parents, who may view such
disclosure as undesirable or damaging. To overcome these deep-
rooted psychological and social barriers and to ultimately approach
the police is neither immediate nor effortless; it is a process that
understandably consumes time. Viewed in this backdrop, and
recognizing that the reporting of sexual offences is far from a simple
or mechanical act, this Court 1s inclined to hold that the delay of
eight days between the date of occurrence and the lodging of the

complaint is wholly immaterial.

23.1t 1s the contention of the prosecution that the
occurrence had taken place at the Church which had been run by the
appellant. The appellant states that the Church in question is neither
run by him nor his family members and that the prosecution failed to
prove that the church was run by him. This contention of the
appellant cannot be countenanced to for the simple reason that even

D.W.1 and D.W.2, who were examined on the side of the appellant
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clearly state in their chief examination that the church in question is
under the management of the appellant’s father. Further, no
documents were marked by the appellant to prove that the title of the
church does not belong to him or his father. Therefore, there is no
doubt in the management or ownership of the Church and the

occurrence clearly attracts Section 5(f) of the POCSO Act.

24.That been said, now it is pertinent to see whether the
offence attracts Section 5(k) of the POCSO Act and Section 92(d) of
the Rights of Persons with Disabilities Act, 2016. On perusal of the
evidence of P.W.7 and Ex. P8, it 1s revealed that P.W.2 has features

of moderate intellectual disability and her 1Q is 36.

25.The relevant portions of the deposition of P.W.7, the
doctor who examined the mental ability of P.W.2 is extracted

hereunder:
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5. mrar oy uflGarsener CQFuIHBLTSH
uTEHesiul L Fptsg Spleyst] Gempur® LWgLomet
Siemalled GOHHSHHTHAD DIHMEHTET BT GMIRISEMETUILD
9IFTH860 GBI BeiTCererr. UTHSSILLL  FBIdsHEG

oesasa GG 36 BmhHH  eeIsl
GBI BeirGeres.

6. @k &ITsfl walgmse SBleSSBer
GBui® 9053 DIFHHLOTH B\(m&HHGeuemT(HLD.
ofleyddpear  GPUIB 7056 &6 Bbsre
SPFTIGHmBUTG  QBUUSTES  SHHSIULUGL. D&l
FIDUBHSIDTE SLUIGUTENT 6eTasTenel FTHHTT.”

26.0n keen observation of the said records, it can be seen
that there is no mention of disability percentage as alleged by the
appellant. But this minor contradiction shall not deplete the case of
the prosecution as both the provisions namely, Section 5(k) of the
POCSO Act and Section 92(d) of the Rights of Persons with
Disabilities Act, 2016 as extracted above, are observed to be
mentioning “physical or mental disability” and not just physical

disability. Since, the mental disability of the victim is proved beyond
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reasonable doubt, the contention of the appellant shall be

disregarded.

27.The appellant had further pointed out various
contradictions in the case of the prosecution. One of which is that
the prosecution failed examine any of the eyewitnesses. According
to P.W.1, she had left the victim girl at the church at around 09:00
PM on day of the occurrence. She had also stated that the usual
prayer time in the Church is 07:00 PM to 08:00 PM and that there
will be no prayer meets after that. This Court is also not inclined to
assume that there would have been devotees during the closing time

of the Church.

28.Another contention of the appellant was that, the
prosecution did not examine the close relatives of the appellant
namely, his mother-in-law, wife and father. This ground raised by the

appellant is nothing but absurd for the simple reason that the
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prosecution has no onus to examine the accused side interested
witnesses knowing that they eventually turn hostile to the

prosecution’s case.

29.In respect of both the aforesaid contentions raised by
the appellant, this Court is of the considered view that it was always
open to the appellant to examine the said persons as witnesses in
support of his case. Had such evidence been adduced, this Court
would have subjected the same to careful scrutiny and evaluated the
merits of the case in that light, exercising due caution. However, the
appellant, having failed to take any steps to examine such witnesses,
cannot now seek to draw adverse inferences or derive benefit from
their absence. Further though the appellant had examined D.W.2
(Jeromiah), wherein he states that P.W.1 did not give him any money
and he did not call her on the date of occurrence to pay her money
back, the appellant did not corroborate the said evidence further to

attract the confidence of this Court.
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30.At this juncture, it 1s relevant to rely upon the Judgment
of the Hon'ble Supreme Court in the case of State represented by
Inspector of Police Vs. Saravanan and another (2008) 17 SCC 587,
wherein it is held as follows:

"18.The High Court also held that as there were
some discrepancies and improvements in the statement of the
witnesses, their evidence should not be relied upon. In State
of U.P. v. M.K. Anthony, [(1985) 1 SCC 505] this Court has
laid down the approach which should be followed by the
Court in such cases:

While appreciating the evidence of a
witness, the approach must be whether the evidence
of the witness read as a whole appears to have a
ring of truth. Once that impression is formed, it is
undoubtedly necessary for the court to scrutinise
the evidence more particularly keeping in view the
deficiencies, drawbacks and infirmities pointed out
in the evidence as a whole and evaluate them to find
out whether it is against the general tenor of the
evidence given by the witness and whether the

earlier evaluation of the evidence is shaken as to

25/32

https://www.mhc.tn.gov.in/judis ( Uploaded on: 10/02/2026 12:05:58 pm )



VERDICTUM.IN

Crl.A(MD)No.436 of 2023

render it unworthy of belief. Minor discrepancies on
trivial matters not touching the core of the case,
hyper- technical approach by taking sentences torn
out of context here or there from the evidence,
attaching importance to some technical error
committed by the investigating officer not going to
the root of the matter would not ordinarily permit
rejection of the evidence as a whole. If the court
before whom the witness gives evidence had the
opportunity to form the opinion about the general
tenor of evidence given by the witness, the appellate
court which had not this benefit will have to attach
due weight to the appreciation of evidence by the
trial court and unless there are reasons weighty and
formidable it would not be proper to reject the
evidence on the ground of minor variations or
infirmities in the matter of trivial details. Even
honest and truthful witnesses may differ in some
details unrelated to the main incident because
power of observation, retention and reproduction
differ with individuals. Cross- examination is an
unequal duel between a rustic and refined

”

lawyer...................
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Even otherwise, it has been said time and
again by this Court that while appreciating the
evidence of a witness, minor discrepancies on
trivial matters without affecting the core of the
prosecution case, ought not to prompt the court to
reject evidence in its entirety. Further, on the
general tenor of the evidence given by the witness,
the trial court upon appreciation of evidence forms
an opinion about the credibility thereof, in the
normal circumstances the appellate court would not
be justified to review it once again without
Jjustifiable reasons. It is the totality of the situation,
which has to be taken note of. Difference in some
minor detail, which does not otherwise affect the
core of the prosecution case, even if present, that
itself would not prompt the court to reject the

evidence on minor variations and discrepancies.”

31.In view of the above, this Court is of the opinion that all

the discrepancies pointed out by the appellant are minor in nature

and do not in any way shake the core of the prosecution’s case.
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32.1t is relevant to rely upon Section 29 of the POCSO Act
which states as follow:

“29. Presumption as to certain offences.—
Where a person is prosecuted for committing or
abetting or attempting to commit any offence under
sections 3, 5, 7 and section 9 of this Act, the Special
Court shall presume, that such person has committed
or abetted or attempted to commit the offence, as the

case may be unless the contrary is proved.”
33.Though this presumption is not absolute, the accused
did not rise any doubt that is significant enough to disprove the case
of the prosecution and per contra, the prosecution has proved its case

beyond reasonable doubts.

34.The Trial Court has correctly applied Section 42 of the
POCSO Act, and rightly awarded the higher punishment prescribed
under Section 6 of the Act, considering that the offence under

Section 92 of the Rights of Persons with Disabilities Act, 2016 also
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prescribes a minimum punishment. This Court finds no perversity,
illegality, or mis-appreciation of evidence warranting interference
with the well-reasoned judgment of conviction. The prosecution
evidence is found to be reliable, cogent, and trustworthy. The Trial
Court's appreciation of evidence is in consonance with the statutory
scheme of POCSO Act and the principles governing sexual offence

Ccascs.

35.The cumulative effect of the circumstances of the
admissible public documents establishing the victim's age, the
unshaken testimony of the victim, medical findings that the hymen
of the victim is not intact, the statutory presumption under Section
29 of the POCSO Act, and failure of the appellant to rebut the
presumption, incontrovertibly establishes the guilt of the appellant.
For the foregoing reasons, this Court finds that the conviction of the
appellant does not suffer from any legal infirmity, perversity, or

evidentiary deficiency.
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36.In view of the above, this Court finds no merit in this
appeal. The conviction of the appellant for offences under Section 6
of the POCSO Act is sustained. The sentence imposed by the learned

Trial Court is appropriate and proportionate to the gravity of the

offence.
37.In the result, the Criminal Appeal stands dismissed. No
Ccosts.
|G.K.1J.,] & [R.PJ.,]
10.02.2026
NCC :Yes/No
Index :Yes/No
PS
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To

1.The Special Court of Exclusive Trial of Cases
under POCSO Act, Srivilliputhur.

2.The Inspector of Police,
All Women Police Station,
Rajapalayam. Station,
Karur District.

3.The Additional Public Prosecutor,
Madurai Bench of Madras High Court,
Madurai.

31/32

https://www.mhc.tn.gov.in/judis ( Uploaded on: 10/02/2026 12:05:58 pm )



VERDICTUM.IN

Crl.A(MD)No.436 of 2023

G.K. ILANTHIRAIYAN, J.
AND
R. POORNIMA, J.

PS

Pre-Delivery Judgment made in
Crl.A(MD)No0.436 of 2023

10.02.2026
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