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1. Heard Shri S.B. Pandey, learned Senior Advocate &
D.S.G.I. assisted by Shri Anand Dwivedi, learned Counsel for
the appellants and Shri Durgesh Mishra, learned Counsel for

the respondent.

2. This special appeal has been filed by the Union of India
challenging the judgement and order dated 21.8.2024 passed

by learned Single Judge in Writ -A No0.22248 of 2021 (Vijay
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Kumar Pandey Vs. Union of India and others ) by which the
writ petition filed by the respondent petitioner has been

allowed.

3. In the writ petition, the petitioner sought the following

reliefs :-

"[) Issue a writ, order or direction in the nature of Certiorari quashing
impugned orders dated 17.12.2019; 04.02.2020 & 16.03.2021 passed by
opposite party no. 5, 4 and 3 respectively (contained as Annexure No.1,
2 & 3 to the writ petition).

ii) Issue a writ, order or direction in the nature of Mandamus directing
the opposite parties to reinstate the petitioner in service and pay regular
salary.

iii) Issue a writ, order or direction in the nature of Mandamus directing
the opposite parties to pay the forfeited remaining dues of suspension
period.

iv) Issue a writ, order or direction in the nature of Mandamus directing
the opposite parties to pay the back wages from the date he was ordered
to be removed from service i.e. from 17.12.2019 till the date he gets
reinstated in service along with interest.”

4. The facts of the case in brief are that the respondent/
petitioner was appointed and was working as Head Constable
in the Central Industrial Security Force (hereinafter referred
to as "CISF") eversince 4.10.2009. Prior to it, he was working
in the Indian Army having been appointed therein on
23.1.1984. His engagement in the CISF was after his
retirement from Indian Army on 31.1.2005. The
respondent/petitioner was an accused in case Crime
No.58/2019, under Sections 302, 201, 120-B I.P.C. lodged at
Police Station Khampar, District Deoria and in this context, he
was incarcerated from 1.5.2019 to 20.9.2019. He was

enlarged on bail on 23.9.2019. He requested the appellant
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therein of being allowed to join duties consequent to his
enlargement on bail but he was placed under suspension
under Sub rule 2 of Rule 33 of the Central Industrial Security
Force Rules, 2001 ( hereinafter referred to as “Rules,

2001").

5. The respondent/petitioner remained under suspension
and he was served with a chargesheet dated 26.9.20109.

Ultimately, he was removed from service.

6. The charge against the respondent /petitioner is being

reproduced as under :-

"HIGT FPIE ToyHodflo oTETSH H BRI ol BHHID:
091890012 may st (Falda) o PR 9vsT &l faTia
29.04.2019 9M-@MYR, 9% SGRTT Glaid GRT Gofiged
godfToFo 58/2019 & Ty H ygare &g fd TR d@TH o
dPY TE TeT feTid 30.04.2019 ¥ faie 01.05.2019 @
glelsg 3715R&T 5 357 & IURI=T fadir 01.05.2019 FI 7171
TR SGRAT & T g 1371 3F I7 Tavd Bl RAId
01.05.2019 ¥ @71 20.09.2019 T& =1/de% 3aver H foler
PIRFIR GGRT H a5 ¥@T 71 a1 20.09.2019 &I T+ I
IR FAEIEE @ HIQAFHR I8 SFIc ¥ ReT g3l Vb
AT T §oT @& Tew GRI, Gloid Sf9erargar STaRIe s
e H Glctd g ST, BIIGT O G o7 ) B9 AT Bt
o THIR edaER Fetdld Brdl &)1 3 SR &

7. The grounds for the charges were separately reduced in
writing as Schedule -1 to the chargesheet which read as

under :-

"HINGT  FHIE  ToUwodflo oRgTS H BRRG FoT BHID :
091890012 F31y/st (FAefaa) fawr Far qved &l faid
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29.04.2019 @I Fcte e & Iuvr< IFF [Hare wIrT i
TR (GRS FR) gga 9% I aiar gictd & 04-05 §o7 9av
et ToT 38T U 130G TNIEE FT H Gofigd FJodToHo
58/2019 & Tael gloid & aRS 3IfARG) & qeres &1 garerl a7
99 oG W YHI-G@HYN, SHYS {aNaT o TV qoT fedid
30.04.2019 & &1 01.05.2019 TF Glcre 3i1Hver 4 v @
SWI=T fafidr 01.05.2019 &I F1T ~RIIed &aRaT @ T8
Ieg 7] 877 01.05.2019 @ glels 37efiers ae Gaiar @&
THIE R YHCT-Uadl- H1-43/2019 faTie 01.05.2019 & d&d
T8 I UTd 55 [ P3G $PTe VU TG H dHId fao
PHR IUST G ¥G0 HHAoN UIUST M- @HYUR, NIl @ [dvg
godfToFo 58/2019 ¢RT 302/201/120 wgld &1 fadzm &
H1& 1Y 577+ G Glerd S GIRT FRFAR @ faiar 01.05.2019 @f
I & THE HEGT 17 7T | I §7 Faw Bl ot ITuver 5
87 & PR feiE 03.05.2019 B FRIIGHT GAIH GeRIT (472)
f&71# 03.05.2019 & T&T fAefad 137 Ta7) IF do1 Tevd Pl
feTie 23.09.2019 @I 318 4 SUNRIT g1 SR oy fab 3=
IR ST Aot & T4 19T BRITR & RET fa5r =r e
g7 GG GINT Ie7i 30.04.2019 ¥ fei 20.09.2019 T
~T1A% STFARET 5 fo7err BIRFIR IGRAT § §=5 98T 771 U 3T
I o7 & FGw G, Gl STHerargaR 3TRIES el 5 aicd
gRIT T, BIIGE O TR g7 &1 913 fieT vt o T
SelaER Fereld val &1 37d: SIRIT 81"

8. On a bare perusal of the aforesaid charge, it is evident

that all that was alleged against the respondent/petitioner
was that he had remained incarcerated from 1.5.2019 to
20.9.2019 in connection with the above mentioned criminal
case, till he was enlarged on bail. The charge alleged was of
gross misconduct on the part of the respondent/petitioner on

account of his involvement in the aforesaid criminal case.
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9. At the time of issuance of the chargesheet in disciplinary
proceedings, the respondent/ petitioner had not been

convicted.

10. Ultimately, the said disciplinary proceedings resulted in
removal of the respondent/ petitioner vide order dated
17.12.2019. Obviously, consequent wupon his removal,
suspension of the respondent/ petitioner came to an end. The
entire emoluments which would have been paid to the
respondent/ petitioner were forfeited in view of his removal

from service.

11. It is this removal order which was put to challenge apart
from other reliefs sought as already quoted hereinabove, by
means of the Writ -A No0.22248/2021, which has been

allowed.

12. Before the writ court, the appellant relied on Section 8 (i)
of the C.I.S.F.Act, 1968 (hereinafter referred to as “Act of
1968"”) to justify the removal of the respondent/ petitioner

from service.

13. Section 8 of the Act of 1968 reads as under :-

“8. Dismissal, removal, etc., of members of the
Force. Subject to the provisions of Article 311 of the
Constitution and to such rules as the Central
Government may make under this Act, any supervisory
officer may-

(I1). Dismiss, [remove] [order for compulsory retirement

of,] or reducing in rank, any [enrolled member] of the
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Force _whom he thinks remiss or negligent in the

discharge of his duty, or unfit for the same.”

14. We may in this context also refer to Rule 32 of the
Central Industrial Security Force Rules, 2001 (hereinafter
referred to as "Rules, 2001") which pertain to disciplinary
proceedings. Sub rule 3 of the Rule 32 of the Rules, 2001
reads as under :

“32(3). A disciplinary authority competent under Schedule
1 to impose any of the penalties specified in Clause (vi) to
(x) of rule 34, may institute disciplinary proceedings
against any enrolled member of the Forces for imposition
of any of the penalties specified in Clauses (i) to Clause
(v) of Rule 34, notwithstanding that such disciplinary
authority is not competent under Schedule -1 to impose

any such penalty.”

15. These disciplinary rules have to be read conjointly with
Section 8(i) of the Act of 1968 at least for the purpose of

these proceedings.

16. Now when we read Section 8, it provides that subject to
the provisions of Article 311 of the Constitution of India and
to such rule as the Central Government may make under this
Act, any supervisory officer may dismiss, remove, order for
compulsory retirement, or reduce in rank any enrolled
member of the Force whom he thinks remiss or negligence in

discharge of his duty, or unfit for the same.

17. The other provisions of this Section are not relevant for
our purposes, as, in this case, the respondent/petitioner has

been removed from service.



VERDICTUM.IN

SPLA No. - 384 of 2025
18. Learned counsel for the appellant before us has also
relied upon Rule 77, according to which, members of the
Force, shall in respect of all matters regarding conditions of
service for which no provision or insufficient provisions have
been made in these rules be governed by the rules and orders
for the time being applicable to officers holding corresponding
posts in the Central Government in respect of all such

matters.

19. In this context, learned counsel for the appellant refers
to Rule 3 (i), (ii), (iii) and (xviii) of the CCS (Conduct ) Rules,
1964 (hereinafter referred to as “"Rules, 1964") applicable to
Central Government employees, to contend that because of
the respondent/petitioner’s involvement in the commission of
criminal offence, which is of the heinous nature, he was liable
to be removed. Accordingly, he was so removed after drawing
disciplinary proceedings against him. Rule 3 (i), (ii), (iii) and
(xviii) of the Rules, 1964 read as under :-

“ (1) Every Government servant shall at all times--
(i) maintain absolute integrity;
(ii) maintain devotion to duty,; and

(iii) do nothing which is unbecoming of a Government servant.

(xviii) refrain from doing anything which is or may be
contrary to any law, rules, regulations and established
practices;

”

20. The learned Single Judge did not accept the

abovementioned contention in view of language used in
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Section 8 of the Act of 1968 according to which such dismissal
or removal of any enrolled member of the Force would be
made for the supervisory officer finds him to be remiss,
negligent in discharge of his duty or unfit for the same which

was not the case here.

21. The only charge against the respondent/petitioner was
that he was incarcerated for a certain period in connection
with a criminal case, which was of a heinous nature. As on the
date of initiation of disciplinary proceedings, the respondent/
petitioner had not been convicted. Even today, the trial is
pending and the respondent/petitioner has not been convicted
for the offence alleged for which he has been charged. It is
therefore, unthinkable as to how, at the stage of initiation of
disciplinary proceedings or passing of the removal order, any
authority whether it be the supervisory officer or the
disciplinary authority could have formed any opinion based
merely on the incarceration of the respondent/ petitioner in
respect of a criminal case and his alleged involvement therein,
even if the offence was of a heinous nature, that he was
remiss or negligent in the discharge of his duties or unfit for
the same. Learned Single Judge therefore, cannot be faulted
for having quashed the removal order, as, the very initiation
of disciplinary proceedings, in the facts and circumstances of
this case, for imposing punishment of removal was without

any factual and legal basis. Merely because a person has been
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incarcerated in connection with an offence of murder or
conspiracy to murder, cannot be a ground for removal though

it may a ground for suspending him i.e. if the trial is pending.

22. As regards reliance placed by the learned counsel for the
appellant upon Rule 3 of the C.C.S. (Conduct) Rules, 1964,
assuming that the said rules are applicable when read
conjointly with Rule 77 of the CISF Rules, 2001, one fails to
understanding as to how, in absence of any finding in the trial
and in the absence of his conviction for the offence punishable
under Sections 302, 201, 120-B I.P.C., any such conclusion
could have been arrived at, that the respondent/petitioner
had not maintained absolute integrity; he had not maintained
devotion of duty; he had done something which was
unbecoming of a government servant and that he had not
refrained from doing anything which may be contrary to any
law, rules, regulations and established practices, so as to lead
to his removal from service. There was no finding by the trial
court that the respondent had committed an offence for which
he had been charged. There is no such finding even today.
Therefore, all these were merely presumptions which were

drawn and were without any factual and legal basis.

23. The appropriate course should have been to place the
respondent/ petitioner under suspension under Rule 33 (1)

(b) of CISF Rules, 2001 which was not done, instead the
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respondent/petitioner was placed under suspension under

Rule 33 (2) of the Rules, 2001.

24. As regards deemed suspension of an official/employee
on account of his incarceration, the law has been discussed
and elucidated by the Hon’ble Supreme Court of India in the
case of Union of India Versus Rajiv Kumar : 2003 (6)
SCC 516 albeit in the context of Rule 10 of the CCS Rules,
1957 etc. which is substantially similar to Rule 33 of Rules,
2001. It has been held that such suspension cannot continue
automatically or mechanically after his release, and there has
to be due and proper application of mind whether to continue
or not to continue such suspension, but we see no such
exercise in this regard. We say no more as it is the

punishment order which is in issue.

25. In view of the reasons already given hereinabove, we
are of the opinion that there was absolutely no basis for
initiation of the disciplinary proceedings and issuance of
chargesheet to the respondent/petitioner merely because of
his incarceration in respect of a criminal case, nor was there
any factual or legal basis for removing the applicant from

service on the said count.

26. Learned Single Judge has rightly quashed the order of

removal as also the appellate and Revisional order.

27. As regards suspension of the respondent/petitioner is
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concerned, he attained the age of superannuation on
31.1.2025, therefore, there is no question of his continued

suspension during pendency of the trial.

28. As regards the period of suspension and the emoluments
which would be payable to him, considering the fact that
chargesheet was filed against respondent/petitioner and trial
was/is pending and as there are provisions contained in FR-
53, FR-54A and FR-54B of Financial Handbook Volume II Part
IT to IV which cover the subject, we are of the opinion that in
the facts of this case, instead of issuing a direction to pay the
dues payable to the respondent for the period of suspension,
and/or for the period he remained out of service based on an
illegal order of removal till his attaining the age of
superannuation/ retirement, the writ court should have
directed the competent authority to take a decision as per the
Rules applicable. Accordingly, we direct the appellant to take a
decision in this regard keeping in mind the observations/
findings given hereinabove, but in accordance with relevant
Rules pertaining to the subject in question such as FR-53, FR-
54A and FR 54B of Financial Handbook Volume II Part II to IV
as may be applicable or such other Rules as may be
applicable. This exercise is to be done within a period of
three month from the date of submission of a certified copy of

this order.

29. As regards payment of post retiral dues, although
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according to the Counsel for the appellant, there is a provision
in CCS (Pension) Rules, 1972 which contains an embargo
regarding payment of retiral dues where a criminal trial is
pending and the said Rules are applicable to the C.I.S.F, in
view of Rule 77 of the Rules, 2001, this aspect has not been
considered by |d Single Judge, therefore, in this regard also a
considered decision should be taken by the competent
authority as per relevant rules and law applicable within

aforesaid three months.

30. We therefore, while sustaining the judgement of the writ
court to quash the order of removal from service dated
17.12.2019 as also the appellate and revisional orders in this
regard, modify the remaining portion of the judgement by
which dues for the period of respondent’s suspension and post
retiral dues have been ordered to be paid to him, in terms as

already mentioned earlier.

31. Subject to above, the appeal is allowed but only in part.

(Rajeev Bharti,J.) (Rajan Roy,J.)

November 18, 2025
Shukla



