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1 
IN THE SUPREME COURT OF INDIA 

CIVIL ORIGINAL JURISDICTION 

WRIT PETITION (CIVIL) NO. 927 OF 2017 

IN THE MATTER OF: 

Ashwini Kumar Upadhyay ... Petitioner 

Versus 

Union oflndia & Anr. ... Respondents 

COUNTER AFFIDAVIT ON BEHALF OF RESPONDENT 

NO. 2 

I, B. C. Patra , S/o Purusottam Patra, aged 53 years, currently 

posted as Secretary, Election Commission of India, having office 

at Nirvachan Sadan, Ashoka Road, New Delhi-110001, do hereby 

solemnly affirm and state as under: 

1. I am the Secretary of the Election Commission of India and

as such am well acquainted with the facts and circumstances

of the case and competent to affirm the present counter

affidavit on behalf of the Respondent No. 2 ("the Answering

Respondent").

2. I state that I have read and understood the contents of the List

of Dates and Writ Petition and the reply thereto is as under.
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WP(C)No.422/14 etc.etc. 2

Heard Mr.Gopal Sankaranarayana, learned counsel for the

petitioner in WP(C)No.927 of 2017 and Mr.Kawaljyot Singh, learned

counsel for the petitioner in W.P.(C)No.422 of 2014. 

It  is  submitted  by  the  learned  counsel  for  the

petitioners that the Central Government and the Election Commission

should take appropriate steps to use the method of totaliser for

counting the votes in Parliament, State Assembly and local bodies

elections.  It is urged by him that if the method of totaliser is

used, the voters would feel safe and never have the feeling of

being  victimised.   According  to  him,  when  the  voting  pattern

becomes  identifiable  in  respect  of  a  particular  polling  booth,

there  are  local  problems  in  praesenti,  and  that  deserve  to  be

looked at.  

Mr.Maninder Singh, learned Additional Solicitor General

appearing  for  the  Union  of  India  submitted  that  a  Group  of

Ministers has considered this aspect on 07.09.2016  in consultation

with  all  other  national  political  leaders  and  the  Election

Commission and a decision has been taken not to go for introduction

of totaliser in the present existing system.

Mr.K.K.Venugopal,  learned  Attorney  General  for  India

submitted that he has a different perception in the matter as the

Court has issued notice to him to assist the Court.  He would

submit  that  prior  to  insertion  of  Rule  59A  of  the  Conduct  of

Election Rules, 1961, the Election Commission used to mix all the

ballot papers for the purpose of counting.  

Ms.Meenakshi  Arora,  learned  senior  counsel,  Mr.Mohit

D.Ram and Mr.Amit Sharma, learned counsel appearing on behalf of
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WP(C)No.422/14 etc.etc. 3

the Election Commission of India would submit that a time has come

for introduction of totaliser for counting of the votes.  It has

been brought to our notice that recommendation in that regard has

been given to the Law Commission of India.  It is submitted by the

learned  counsel  appearing  for  the  Election  Commission  that  the

secrecy of the ballot, privacy of the individual and further the

right of the people staying in a particular locality should not be

exposed, and any kind of prejudice or discrimination because of the

voting  pattern  should  be  avoided.  Therefore,  there  is  need  for

considering the aspect of introduction of totaliser.  

Be it clarified, in all these writ petitions, for the

present,  we  shall  only  address  the  issue  of  introduction  of

totaliser.  

Let all these matters be listed for final disposal on

12.02.2018 at 2.00 P.M.  

(Chetan Kumar ) (H.S.Parasher)
 Court Master   Assistant Registrar

TRUE COPY
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• Background paper Core-Committee on Electoral Reforms 

The Election Commission recommends that abovementioned provisions should be 

reconsidered. 

6.15 Totalizer for counting of votes 

Currently votes are tallied by individual EVMs at individual polling stations. This exposes the 

trend of voting in a particular voting station, making the electorate of that area vulnerable to 

backlash by candidates or elected officials in retribution. 

❖ Recommendations

The Election Commission recommends an amendment be made to the Conduct of 

Elections Rules to provide for the use of 'totalizer' for counting of votes cast at more 

than one polling station where EVMs are used, so that the trend of voting in individual 

polling station areas does not get divulged and the electors may not be subjected to any 

harassment or victimization on that account. 

6.16 Re-examination of the provision of Teachers' and Graduates' Constituencies 

Under Article 171 (3) (b) & (c) of the Constitution, one-twelfth of the seats in the Legislative 

Councils are to be filled up by graduates and another OJ:\e-twelfth by teachers who have been 

engaged in teaching in educational institutions not lower in standard than that of a secondary 

school. As per the provisions of this Article, a teacher teaching in the lower primary section in a 

secondary school is eligible to be enrolled as an elector for the Teachers' constituency, whereas a 

teacher teaching in the middle school in a middle/primary school will not be eligible to be an 

elector. 

❖ Recommendations

The Election Commission recommends that the provisions of Article 171 (3) (c) should 

be amended so as to provide that all teachers of specified institutions irrespective of the 

level of the school would be eligible to be electors for the Teachers' constituency. 

Furthermore, the Commission is of the view that the concept of special representation 

for gradaates and teachers should itself be reconsidered. 

6.17 Victimization of officers drafted for election duties 

The Election Commission utilizes the services of a large number of government officers for 

election duties, who perform important statutory functions in connection with preparation of 

electoral rolls and conduct of elections. The Election Commission has observed many of these 

officers are later subjected to humiliation and even vindictive disciplinary action by the 

government. 

❖ Recommendations

The Election Commission recommends that in the case of the government officers 

performing statutory functions in connection with preparation of electoral rolls, or in the 

conduct of elections, consultation with the Election Commission and its concurrence 

should be made compulsory before initiating any disciplinary/legal proceedings by the 

government. In the case of those officers who have ceased to hold election related 

December 2010 20 
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tj.V. <;. SAMPATH mrr
Sitief Election Commissioner of India Eiection Commission of In dis 

-~ 

Dear Law Minister, 

D.N~. 3/4/2009/SDR /J ~)_ 
Dated: 131 August, 2013 

This is to invite your attention to the proposal moved by the Commission in 2908 
' 

for amendments in the Conduct of Elections Rules, 1961, to provide for the use of a 

device called 'totalizer' for counting of votes on the Electronic Voting Machines. 

Under the existing provisions of the Rules, counting of votes on EVMs has to be, 
• 

per force, polling station wise with the result that the voting· pattern of each polling 

J>l station area is known to everyone. This could contribute to malpractices such as bribing 

of voters, undue influence, intimidation etc. as the overall pattern of voting of individual 

pockets is known to the political parties and candidates. There are also complaints of 

likely victimization and reprisal as a post poll threat against the people of particular areas 

where a particular party or candidate may not have done well. 

By using the Totalizer, E~Ms of a group of 12 to 15 polling stations can be counted 

together by connecting them to the Totalizer without revealing the votes polled in 

individual EVMs. The Commission is convinced that the use of Totalizer can play a very 

important role in aiding l'r~e and fair elections. In this context, I also ~ave to bring to your 

~otice that the Madras High Court, in an order dated 1" August, 2011, in Writ Petition 

~o. 11919 of 2011, had directed the Union of India to consider the Commission's 

recommendation on the use of Totalizer and to take decision for necessary amendments 

in the Rules as expeditiously as possible. 

On gth November, 2011, the Law Ministry had enquired from the Commission 

whether the Commission would be in a position to operationalize the use of Totalizer in 
• 

the then ensuing Assembly Elections and if not, how much time would be required to roll 

out the use of Totalizer. It was mentioned in the letter that this information was required 

for the Government to take a decision in the matter and to carry out the necessary 

amendffients in the Rules. ;he Commission had promptly conveyed its keenness on using 

~irvachan Sadan. Ashoka Road. New Oe!h! 110001. Te! • (0) 23716552. 23713689 Fax • 23711023 
' Email. vs.sampath:Q)eci gov.in Website • www.eci.nic.in 
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the Totalizer for the Assembly Elections in 5 States due then in the early part of 2012 and 

that for manufacturing the required number of Totalizers for those elections a lead period 

of 4 months would be required for the manufacturing firms, viz. Bharat Electronics Ltd., 

and Electronics Corporation of India Ltd. The Commission also had informed that once 

decision on amendments was assured and funds made available, the Commission would 

place firm orders with the two manufacturing firms. However, in a subsequent letter 

dated 22nd D�cember, 2011, the Law Ministry informed that the proposal regarding 

Totalizer was one of the agenda items to be discussed in a meeting of political parties and 

whenever a decision was taken, the same would be communicated to the Commission. 

There has been no further information on this since then. 

I would request you to take this proposal forward and carry out the requisite 

amendments considering the likely impact this can have in enhancing the purity. of 

elections. You would appreciate that i! the Commission is to consider using the Totalizer 

atleast in selected States/places in the forthcoming Lok Sabha elections, the amendments 

�ill need to be carried out urgently. I enclose herewith copies of the previous 

correspondences in this matter for convenience of your reference. 

To 

With regards, 

• 

Sh. Kapil Sibal, 
Minister of Law & Justice 
New Delhi. 

Ct 

• 

• 

Yours Sincerely, 

. \;. {,,_ ��pt,>v'� 
(VS Sampath) 

= 

( -r C.,. I I 
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CHAPTER XIII 

TOTALISER FOR COUNTING OF VOTES 

13.1 In 2008, the ECI vide letter dated 21.11.2008 to the Secretary, 
Ministry of Law and Justice, recommended amending the Election Rules to 
provide for the LISe of a totaliser for the counting of votes recorded in EVMs at 
elections. As per the ECI's suggestion, the results of votes polled in a group of 
14 EVMs (hence, in 14 polling stations) would be calculated and announced 
together. in a change from the current practice of counting votes by each 
polling stations39 This is based on technological constraints. 

13.2 The underlying rationale behind the ECI's proposal was that the 
current system revealed the voting trends in each polling station, thus leaving 
the voters in that vicinity open to harassment. intimidation and post-election 
victimisation. Prior to the introduction of EVMs, ballot papers could be mixed. 
wherever it was considered "absolutely necessary" under Rule 59A of the 
Election Rules in light of "apprehend[ed] intimidation and victimisation of 
electors" However, EVMs do not permit this. Using a totaliser would increase 
the secrecy of votes during counting, thus preventing the disclosure of voting 
patterns and countering fears of intimidation and victimisation. 

13.3 A totaliser would also help in situations such as witnessed in the 
2014 Lok Sabha elections in Hoshangabad. where an EVM at the Mokalvada 
polling station in Sohagpur area malfunctioned just minutes before voting was 
to conclude at 6.pm. A lone voter. who arrived at the polling station at 5:50pm 
then had to cast their vote in a newly installed EVM. The ECI issued a 
clarification that this single vote had to be counted. even if it compromised on 
the voter's secrecy and instead stated that one way of dealing with such 
situations in the future is the introduction of a totaliser machine to count the 
votes recorded on several EVMs contemporaneously. 540 

13.4 Although the ECI's proposal was referred to a Parliamentary 
Committee in 2009, no action was taken on it. In August 2014, the ECI moved 
the Law Ministry on this issue again. 541 Subsequently in September 2014, the 
Supreme Court in a PIL in Yogesh Gupta v EC/542 issued directions to the 
government to issue to clarify why no steps were taken pursuant to the ECI's 
2008 proposals. Noting that the issue had· been referred to the Law 

539 ECIImportant Electoral Reforms, supra note 497, at 5. 
''40 Raghvendra Rao, Lone vote in Hos/Jangabad EVM to be counted, even if it blows 
voter's cover, INDIAN EXPRESS, 1410 May 2012, <http://indianexpress.com/article/india/india­
others!lone-vote-in-hoshangabad-evm-to-be-counted-even-if-it-blows-volers-cover/99/>. 
'"Election Commission wants .to USfJ 'Totaliser' to enhance vote secrecy, EcoNOMIC TiMES, 
171h August 2014, <http:l/articles.economictimes.indiatimes.com/2014-08-
17/news/52901387 _1_1aw-ministry-bal\ot-paper-secrecy>/ 
542 WP (Civil) No. 422/2014 order of the Supreme Court on 08.09.2014. 
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Commission for consideration, the three-judge bench of the Court asked the 
government what concrete steps it had taken on the ECI's suggestions of 
using a totaliser to prevent (or reduce) instances of intimidation or 
victimisation. 543 In its latest order on 16'h January, the Court records the 
Government's submission that it would seek the views of the Law 
Sommission, and the submission of an interim report on the issue. 

13.5 The ECJ's proposal has also been supported in the Background 
Paper on Electoral Reforms prepared by the Legislative Department of the 
Law Ministry in 2010.544 Moreover, as the ECI has itself clarified, a "totaliser" 
has already been developed by EVM manufacturers to connect several 
control units at a time to indicate the total number of votes polled and 
recorded in the specified number of polling stations.s'15 Thus, administratively 
it is not difficult to collect information about the number of votes polled by 
each candidate for a whole group of polling stations, thus hiding the pattern of 
voting in each individual booth. 

13.6 For all these reasons, the Law Commission reiterates and 
endorses the ECI's suggestion for introducing a totaliser for the counting of 
votes recorded in EVMs. Similar to the existing R~le 59A, the Commission 
proposes to amend Rule 66A to empower the ECJ to decide when, and in 
which constituency and polling booths, to employ a totaliser, after taking into 
consideration the context of the elections and any threats of intimidation or 
victimisation. 

Recommendation 

13.7 Thus, in Rule 66A of the Election Rules. 1961, in Rule 56C, the 
Law Commission recommends that: 

After sub-section (2), a new sub-section (2A) may be inserted with the 
following words: 

• "(2A) In the appropriate case, where the Election Commission 
apprehends intimidation and victimisation of electors in any 
constituency, and it is of the opinion that the votes recorded in the 
voting machines should be mixed before counting, it may by 
notification in the Official Gazette, specify such constituency where 
the returning officer shall use a totaliser for the counting of votes 
recorded in a group of electronic voting machines." 

'" Can totafiser be used for counting votes, asks SC, THE HINDU. 10" September 2014, 
<http:llwww.thehindu.comlnewslnationallcan-totaliser-be-used-for-counting-votes-asks­
supreme-courtlarticle6398304 .ece >. 
"''Background paper, supra note 230, at para 6.15. 
545 E.lectronic Voting Machine, <http:llpib.nic.inlelections2009/volume1/Chap-39.pdf>. 
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CHAPTER XVIII 

SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS 

Below is a summary of conclusions and recommendations of the 
Commission on various issues discussed in the report. The amendments to 
:he Constitution, RPA, Election Rules and any other laws have been made in 
track changes in the Annexure appended to this Report. 

18.1 Election Finance 

The Law Commission has proposed wide ranging reforms on 
the issue of candidate expenditure limits; disclosure obligations of individual 
candidates and political parties; and penalties imposable on political parties; 
as well as examining the issue of state funding of elections. 

a. Section 77 of the RPA, regulating the election expenses incurred or 
authorized by candidates or their election agents, currently extends 
from the date of nomination to the date of declaration of results. This 
period should be extended by amending section 77(1) to apply from the 
date of notification of the elections to the date of declaration of results. 

[Para 2.31(a)1] 

b. Section 182(1) of the Companies Act, 2013 should be amended to 
require the passing of the resolution authorising the contribution from 
the company's funds to a political party at the company's Annual 
General Meeting (AGM) instead of its Board of Directors. 

{Para 2.31(a)2] 

c. The existing disclosure obligations of individual candidates are limited 
to maintaining an account of electoral expenses under sections 77 and 
78, RPA. This is sought to be amended by inserting a new section 77A 
to require candidates or their election agents to maintain an account 
and disclose the particulars (names, addresses and PAN card numbers 
of donors and amounts contributed) of 

i. any individual contribution received by them from any person or 
company, noi being a Government company and 

ii. any contribution by the political party from the date of notification 
of elections, which have to be made by the party by a crossed 
account payee cheque or draft or bank transfer. 

{Para 2.31 (b)3] 
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( 

d. Section 78 should qe amended in light of the proposed amendment to 
section 77 A above, and the reference to more than one returned 
candidate should be removed. 

[Para 2.31(b)4] 
e. A new section 78A should be inserted requiring the district election 

officer to make publicly available, on his website or on file for public 
inspection on payment of prescribed fee, the expenditure reports 
submitted by every contesting candidate under section 78. 

[Pf)rf) 2.31 (b)5] 

f. Political parties should be required to maintain and submit annual 
accounts, duly audited by a qualified and practicing chartered 
accountant from a panel of such accountants maintained for the 
purpose by the Comptroller and Auditor General, to the ECI every 
financial year. These accounts will fully and clearly disclose all the 
amounts received by the party and the expenditure incurred by it. The 
ECI will then upload these accounts online or keep them on file for 
public inspection on payment of fee. 

[Para 2.31 (b)6] 
g. Disclosure provisions governing political parties has been substantially 

recast, with the existing 29C being deleted and replaced by a new 
s~clion 290 requiring all parties to: 

i. mandatorily disclose all contributions in excess of Rs .. 20,000; 
ii. include aggregate contributions from a single donor amounting 

to f:l.s. 20,000 within its scope; 
iii. disclose the names, addresses and PAN card numbers (if 

applicable) of these donors along with the amount of each 
donation above Rs. 20,000; 

iv. disclose such particulars even for contributions less than Rs. 

20,000 if such contributions exceed Rs. 20 crore or 20 % of the 
party's total contributions, whichever is less. Consequential 
amendments will need to be made to the Election Rules and the 
IT Act. 

[Para 2.31(b)7] 

h. A new section 29E to be inserted in the RPA requiring the ECI to make 
publicly available, on its website or on file for public inspection on 
payment of prescribed fee, all the contribution reports submitted by all 
political parties under section 290. 

[Para 2 .. 31(b)8] 

i. ECI's transparency guidelines prescribing, first, a "stalenWnl of election 

expenditure" to be filed with it, by every party contesting an election 
within 75 days of the Assembly elections and 90 days of the General 
elections election; and second, expenses incurred by political parties to 
be usually in the form of cheque or draft, unless banking facilities are 
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( 
not easily available or the payment is made to a party functionary in 
lieu of salary or reimbursement. should be given a statutory basis vide 
a newly inserted section 29F. 

[Para 2.31 (b)9] 
j. The disqualification of a candidate for a failure to lodge an account of 

election expenses and contributions reports under section 77 and 
proposed 77 A should be extended from the current three period up to a 
five year period, so that a defaulting candidate may be ineligible to 
contest at least the next elections. 

[Rara 2.31(c)10} 
k. Express penalties, apart from losing tax benefits, should be imposed 

on political parties vide section 29G for the non-compliance with the 
disclosure provisions of proposed section 29D of the RPA. This should 
include a daily fine of Rs. 25,000 for each day of non-compliance, with 
the possibility of de-registration if the default continues beyond 90 
days. Further, ECI may levy a fine of up to Rs. 50 lakhs if its finds any 
particulars in the party's statements as having been falsified. 

[Para 2.31(c)11] 
I. A new section 29H should be inserting penalising parties that 

contravene the stipulations of section 298, RPA and section 182 of the 
Companies Act in terms of accepting contributions from impermissible 
donors, by levying a penalty of five times the amount so accepted. 

{Para 2.31(c)12] 
m. A new Part IV8, section 291 should be inserted to the RPA dealing with 

the "Regu,lation of Electoral Trusts", and detailing provisions pertaining 
to their entitlement to accept contributions, disclosure obligations, and 
penal provisions (apart from losing income tax exemptions) so that the 
RPA can be amended in line with the changes already made to the IT 
Act and the ECI guidelines on "Electoral Trust Companies" of 2013. 

[Para 2.31(c)13] 
n. The Commission does not consider a system of complete state funding 

of elections or matching grants to be feasible, given the current 
conditions of the country. Instead, it supports the existing system of 
indirect in-kind subsidies, with section 788 of the RPA being possibly 
amended in the future to expand these subsidies. 

[Para 2.31(d)1-4] 
18.2 Regulation of Political Parties and Inner Party Democracy 

a. The Commission recommends amending sub-section (5) of section 
29A of the RPA requiring that the accompanying memorandum/rules/ 
regulations with the party's application under sub-section (1 ). This 
accompanying document, by whatever name it is called, should also 
contain a specific provision stating that the pa~ty would shun violence 
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for political gains, and would avoid discrimination or distinction based 
on race. caste, creed, language or place of residence. 

[Para 3.17.4, 1] 
b. A new Chapter IVC should be inserted dealing with the "Reguletion of 

Political Parties" and incorporating the Commission's previous 
recommendations in its 17Q1h Report with certain modifications. Thus, 
sections 29J to 290 will deal with internal democracy, party 
Constitutions, party organisation, internal elections, candidate 
selection, voting procedures, and the ECI's power to de-register a party 
in certain cases of non-compliance. 

c. Another section, section 29R should be .inserted in the same Part, 
providing for the de-registration of a political party for failure to contest 
Parliamentary or State elections for ten consecutive years. 

[Para 3.17.4, 2] 
18.3 Proportional Representation 

18.3.1 It is clear that both the electoral systems come with their own 
merits and demerits - proportional representation theoretically being more 
representative, while the FPTP system being more stable It is also clear. from 
the experience of other countries that any changes in India's electoral system 
will have to follow a hybrid pattern combining elements of both direct and 
indirect elections. This, in turn will necessitate an increase in the number of 
seats in the Lok Sabha, which raises concerns regarding its effective 
functioning. 

{Para 4.19.1] 

18.3.2 As a result, the Law Commission recommends that the findings 
of the 1701h Law Commission Report on the proportional system may be 
examined by the Government to determine whether its proposals can be 
made workable in India at present. 

[Para 4.19.2] 

The Law Commission recommends a suitable amendment to the 
Tenth Schedule of the Constitution, which shall have the effect of vesting the 
power to decide on questions of disqualification on the ground of defection 
with the President or the Governor, as the case may be, (instead of the 
Speaker or the Chairman). who shall act on the advice of the Eel. This would 
help preserve the integrity of the Speaker's office. 

[Para 5.22] 
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18.5 Strengthening the office of the Election Commission of 

!mlli! 

The ECI should be strengthened by first,. giving equal 
constitutional protection to all members of the Commission in matters of 
removability; second, making the appointment process of the Election 
Commissioners and the CEC consultative; and third. creating a permanent. 
independent Secretariat for the ECI. 

a. Article 324(5) of the Constitution should be amended to equate the 
removal procedures of the two Election Commissioners with that of the 
Chief Election Commissioner. Thus. equal constitutional protection 
should be given to all members of the ECI in matters of removability 
from office. 

[Para 6.9] 
b. The appointment of all the Election Commissioners, including the CEC, 

should be made by the President in consultation with a three-member 
collegium or selection committee, consisting of the Prime Minister: the 
Leader of the Opposition of the Lok Sabha (or the leader of the largest 
opposition party in the Lok Sabha in terms of numerical strength); and 
the Chief Justice of India. Elevation of an Election Commissioner 
should be on the basis of seniority, unless the three member 
collegium/committee, for reasons to be recorded in writing, finds such 
Commissioner unfit. Amendments should be made in the Election 
Commission (Conditions of Service of Election Commissioners and 
Transaction of Business) Act. 1991 to reflect this. 

[Para 6. 12. 5] 

c. A new sub-clause (2A) should be added to Article 324 of the 
Constitution to provide for a separate independent and permanent 
Secretariat for the ECI along the lines of the Lok Sabha/Rajya Sabha 
Secretariats under Article 98 of the Constitution. This will further 
improve the independence of the ECI. 

[Para 6.19 & 6.20] 
18.6 Paid News and Political Advertisements 

The issue of paid news and political adyertisements should be 
regulated in the RPA in the following manner: 

a. The definitions of "paying for news", "receiving payment for news" and 
"political advertisement" should be inserted in section 2 of the RPA. 

[Para 7.~8.4 & 7.48.5] 
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9 

b. The consequences attached to those inpulging in such practices 
should be delineated by creating 

i. an electoral offence of "paying for news" I "receiving payment for 
news" in a newly inserted section 1278 of the RPA - Not only 
will the incorporation of this electoral offence make paying for 
news I receiving payment for news penal., the stringent 
punishment will ensure that if the candidate themselves are 
found guilty, then. in all likelihood. they will be disqualified 
pursuant to section 8(3) of the RPA; 

[Para 7.49. 1] 
ii. a corrupt practice of paying for news under newly inserted sub­

clause (iii) in section 123(2)(a) of the RPA. 

[Para 7.50) 
c. In order to curb the practice of disguised political advertisement, 

disclosure provisions shOLild be made mandatory for all forms of media. 
The purpose of disclosure is two fold; first, to help the public identify 
the nature of the content (paid content or editorial content); and 
second, to keep the track of transactions between the candidates and 
the media. Thus, a new section 127C should be inserted in the RPA to 
deal with the non-disclosure of interests in political advertising. The ECI 
can regulate the specifics of the disclosure required. 

[Para 7.51.2} 
18.7 Opinion Polls 

Section 126(1 )(b) of the RPA, which prohibits the display of any 
election matter forty-eight hours before polling begins, is limited to display by 
means of "cinematograph. television or other similar i1pparatus"; and does not 
deal with the independence and robustness of the opinion polls themselves. 
Thus: 

a. The ban on opinion polls in the electronic media does not extend to the 
print media and section 126(1)(b) should be amended to prevent the 
publication, publicity, or dissemination of any election matter by print or 
electronic media. 

[Para 8. 27. 1] 
b. Section 126(1 )(b) should also provide for cognizance being taken only 

on the basis of a complaint made by order of, or under authority from, 
the ECI or the Chief Electoral Officer of the State. 

[Para 8.27.2] 
c. The regulation of opinion polls is necessary to ensure that first, the 

credentials of the organisations conducting the poll is made known to 
the public; second, the public has a chance to assess the validity of the 
methods used in conducting the opinion polls; and third, the public is 
made adequately aware that opinion polls are in the nature of forecasts 
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or predictions, and as such are liable to error. Consequently, new 
sections 126C and 1260 should be inserted in the RPA. 

[Para 8.28.3] 
18.8 Compulsory Voting 

The Law Commission does not recommend the introduction of 
:ompulsory voting in India and in fact. believes it to be highly undesirable for a 
variety of reasons described above such as being undemocratic, illegitimate. 
expensive, unable to improve quality political participation and awareness. 
and difficult to implement. 

[Para 9.24] 
18.9 Election Petitions 

Wide-ranging reforms have been suggested to Part VI of the 
RPA dealing with "disputes regarding elections" and the proposed 
amendments have been drafted in the annexure appended to this Report. 
These include, inter alia: 

a. The introduction of one or more "election benches" in each High Court, 
designated so by the Chief Justice of the particular High Court, 
exercising jurisdiction over all election disputes under the RPA. A 
single Judge shall ordinarily exercise such jurisdiction, • although the 
Chief Justice can assign more judges, if they so desire. 

b. The procedure for presenting election petitions should be made simpler 
and less formalistic by: 

i. requiring election petitions to be ordinarily filed in the Principal 
seat of the relevant High Court, although this can be shifted to 
another bench or place in the interest of justice; 

ii. removing requirement of impleading those candidates who have 
lost their security deposit as respondents to an election petition, 
if the petitioner makes an additional declaration that he himself 
or any candidate has been duly elected; and 

iii. removing non-compliance with section 117's •, stipulation of 
security for costs as a ground for summarily dismissal under 
section 86. 

c. The trial of election petitions by the election bench of the High Court 
should be expedited by providing for 

i. daily trial; 
ii. minimising adjournments, with the possibility of imposing 

exemplary costs; 
iii. a time limit of 45 days to file a written statement, with a further 

extension of 15 days, after which such right shall be forfeited; 
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d. The trial should be concluded within six months from the date of 
presentation of the petition; otherwise, a report should be sent to the 
Chief Justice of the High Court explaining the reasons for the delay. 

e. The election bench of the High Court should pass its order under 
section 98 within ninety days from the conclusion of arguments. 

f. A new provision, section 98A, should be inserted pertaining to the 
collection of data (such as the number of election petitions filed and 
pending, the status of each petition, the names of the parties, and 
designated election bench) by the High Court and uploading it on its 
website. The ECI has been mandated to prepare an annual report after 
compiling such data from all the High Courts across the country. 

g. Appeals to the Supreme Court should now only be on the basis of a 
question of law, instead of the earlier provision permitting questions of 
fact or law as grounds for appeal. This appeal should be filed within 30 
days of the High Court's order, although an extension of a maximum of 
30 more days can be granted, with nothing thereafter. The Supreme 
Court should try and conclude the appeal within three months from the 
date of appeal. 

h. The security for costs has been increased from the existing Rs. 2000 to 
Rs. 10,000, although section 117 has been amended to empower the 
election bench of the High Court to grant an extension of time, as 
considered reasonable, to deposit this new security amount. 

[Para 10.37] 

18.10 NOTA and the Right to Reject 

The Law Commission currently rejects the extension of the NOTA 
principle to introduce a right to reject the candidate and invalidate the election 
in cases where a majority of the votes have been polled in favour of the NOTA 
option. This is premised on the fact that, first, the underlying premise of the 
Supreme Court's decision in NOTA was the importance of safeguarding the 
right to secrecy, and this secrecy rationale does not pre-empt the right to 
reject. Second, good governance, the motivating factor behind the right to 
reject, can be successfully achieved by bringing about changes in political 
horizontal accountability, inner party democracy, and decriminalisation. 
However, the issue might be reconsidered again in the future. 

[Para 11.15] 

18.11 The Right to Recall 

The Law Commission is not in favour of introducing the right to recall in 
any form because it can lead to an excess of democracy, undermines the 
independence of the elected candidates, ignores minority interests, increases 
instability and chaos, increases chances of misuse and abuse, is difficult and 
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expensive to implement in practice, especially given that India follows the first 
past the post system. 

[Para 12.20] 
18.12 Totaliserfor Counting of Votes 

18.12.1 The Commission reiterates and endorses the ECI's suggestion 
for introducing a totaliser for the counting of votes recorded in electronic 
voting machines to prevent the harassment of voters in areas where voting 
trends in each polling station can be determined. Prior to the introduction of 
EVMs, ballot papers could be mixed under Rule 59A of the Election Rules, 
although this was not permitted for EVMs. Using a totaliser would increase the 
secrecy of votes during counting, thus preventing the disclosure of voting 
patterns and countering fears of intimidation and victimisation. 

18.12.2 Thus, similar to the existing Rule 59A, the Commission 
proposes to amend Rule 66A to empower the ECI to decide when, and in 
which constituency and polling booths, to employ a totaliser, after taking into 
consideration various factors and the overall context of the elections. 

{Para 13. 7] 
18.13 Restriction on Government Sponsored Advertisements 

' 

18.13.1 The Commission recommends regulating and restricting 
government sponsored advertisements six month;; prior to the date of expiry 
of the House/Assembly to maintain the purity of elections; prevent the use of 
public money for partisan interests of, inter alia. higlilighting the government's 
achievements; and ensure that the ruling party or candidate does not get an 
undue advantage over another in the spirit of free and fair elections. 

18.13.2 This can be achieved by inserting a new Chapter VIIS in Part V 
of the RPA prohibiting State/Central government sponsored adVertisements in 
the print or electronic media or by way of banners and hoarders, six months 
prior to date of expiry of the term of the Lok SabhaNidhan Sabha. However, 
an exc.eption has been carved out for advertisements highlighting the 
government's poverty alleviation programmes or any health related schemes 

[Para 14.6] 

18.14 Restriction on the Number of Seats from which a Candidate 
May Contest 

The Commission recommends an amendment of section 33(7) of the 
RPA, which permits a candidate to contest any election (parliamentary, 
assembly, biennial council, or bye-elections) from up to two constituencies. In 
view of the expenditure of time and effort: election fatigue; and the 
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harassment caused to the voters, section 33(7) should be amended to permit 

candidates to stand from only one constituency. 
[Para 15.4] 

18.15 Independent Candidates 

The Law Commission recommends that independent candidates be 
disbarred from contesting elections because the current regime allows a 
proliferation of independents, who are mostly dummy/non-serious candidates 

or those who stand (with the same name) only to increase the voters' 

confusion. Thus, sections 4 and 5 of the RPA should be amended to provide 

for only political parties registered with the EC\ under section 11(4) to contest 

Lok Sabha or Vidhan Sabha elections. 

[Para 16.16&16.17] 

18.16 Preparation and Use of Common Electoral Rolls 

The Law Commission endorses the ECl's suggestions regarding the 

introduction of common electoral rolls for Parliamentary, Assembly and local 
body elections. However, given that introducing common electoral rolls will 

require an amendment in the State laws pertaining to the conduct of local 

body elections, the Central Government should write to the v!rious States in 

this regard. We hope that the States will consider amending their laws based 

on the suggestions of the EC\ and the Law Commission. 

Sd/· 

rustice S.N. Kapoor] 
Member 

Sd/-

[Dr. S.S. Chahar] 
Member-Secretary 

Sd/-

[Justice A.P. Shah] 
Chairman 

Sd/-

[Prof. (Dr.) Mool Chand Sharma] 
Member 

Sd/· 

[P.K. Malhotra] -
Ex-officio Member 

[Para 17.6] 

Sd/-

[Justice Usha Mehra] 
Member 

Sd/-

[Dr. Sanjay Singh] 
Ex-officio Member 
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PROPOSED ELECTORAL REFORMS 

2016 

ELECTION COMMISSION OF INDIA 

FOREWORD 

India's democratic setup is a paradigm for many countries in the world 

due to its remarkable success over the past six decades. The heart of 

India's democratic system witnesses regular elections with th� 

participation of the largest electorate in the world. In order to safeguard 

the core values of fair and free elections in this dynamic scenario, it is 

important to have a just and unbiased electoral process with a greater 

citizen participation. Thus, in accordance to the responsibility bestowed 

upon by the Constitution of India, the Election Commission of India has 

always remained actively involved in finding out ways through which the 

purity and integrity of the election process is preserved. 

However, there are certain challenges and issues that electoral 

system has faced over the years. Trust and confidence of citizens in 

electoral system can be affected if these challenges remain unattended. 

Thus, keeping in view these difficulties the Election Commission of India 

after conducting extensive study and research recommends certain 

changes that need to be taken up expeditiously to amend certain 

provisions of law. TaJ.cing forward a step in thf s direction, the

Commission have made several electoral proposals to remove the glaring 

lacunae in the law. Many of these proposals have been already put forth 

by the Commission have remained unresolved. Some of the proposals 

pertain to areas, which have not been taken up previously by the 

Commission but arose due to the implementation of certain laws or on 

the directions issued by the Supreme Court and the High Courts. 

Commission considers it necessary to put all proposals on electoral 

reforms in public domain for the benefit of people. 

The Commission sincerely believes that these suggested reforms 

will prove to· be extremely- t1seful in addressing the existing issues and 

challenges · and would go a long way in enhancing the qUlllity of 

democracy in India. 

Dr. Nasim Z�lidi 

December, 2016 Chief Election Commissioner 
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FOREWORD 

One of the notable features for which India is known to the world is its 

electoral Democracy. However, in order to call a system truly Democratic, 

it is necessary that it must respect the political and socioeconomic 

aspirations of its people. 

The issue of electoral reforms has been taken up by Parliament, 

the Government, the Judiciary, the Media and the Commission on 

numerous occasions. The Commission during all these times has striven 

to bring positive changes in the electoral system for better 

implementation. There have been various correspondence exchanged 

between the government and the Commission to ensure that the ~~equired 

electoral reforms are brought in place. However, for strengthening the 

existing system and removing the difficulties arising in ensuring free <tnd 

fair elections the Commission stresses that various steps are required to 

be taken for the better practice in election related matters. 

Maintaining the purity and transparency of election process is a 

very challenging job and involves a lot of inherent complexities. However, 

the Commission in its endeavour has always tried to ensure the fairness 

in elections by putting in tremendous efforts in line with all stakeholders. 

Therefore, these proposals besides giving a perspective on the challenges 

faced during the elections, seek to provide a comprehensive framework 

about the ways in which these challenges can be effectively dealt. 

December 5, 2016 

A.K. Joti 

Election Commissioner 
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the hours, for taking poll in the said polling area or areas, and 

notify the date so appointed and hours so fixed in such manner as 

it may deem fit; or 

(b) Where the poll has already taken place in the affected polling 

area or areas on the date previously appointed under clause (d) of 

section 30, declare the poll so taken as void, appoint a day, and x 

the hours, for taking fresh poll in that polling area or areas and 

notify the date so appointed and hours so fixed in such manner as 

it deem t; or 

(c) If satisfied in view of the large number of polling areas involved 

in the incidents of bribery, the result of the election in the 

constituency is likely to be affected, countermand the election in 

that constituency. Explanation.-(!) in this COT)-nection, 'bribery' 

shall have the same meaning as in clause (1) of s~ction 123. 

(3) in this section and section 58A, the expression countermand the 

election" shall mean rescinding of the entire electoral process in the 

constituency ab initio so that the election in the con~tituency may be 

called anew in all respect. 

CHAPTER-IV : ELE<(TION OFFIC(IALS ANp LOGISTICS 

1. SECTION 13CC & 28A OF THE REPRESENTATION OF PEOPLE ACT 

Background 

Section 13CC of the Representation of the People Act, 1950 states that: 

"13CC. Chief Electoral Officers, District Election Officers, etc., deemed to 

be on deputation to Election Commission- The officers referred to in this 

Part and 'any ·ather officer or staff employed in connection ~th the 

preparation, revision and correction of the electoral rolls for, and the 

conduct of, all elections shall be deemed to be on deputation to the 

Election Commission for the period during which they are so employed 

and such officers and staff shall, during that period, be subject to the 

control, superintendence and discipline of the Election Commission." 

Section 28A of the Representation of the People Act, 1951 states that: 

"28A. Returning officer, presiding officer, etc., deemed to be on 

deputation to Election Commission- returning officer, assistant returning 

officer, presiding officer, polling officer, and any other officer appointed 

under this Part, and any police officer designated for the time being by 

the State Government, for the conduct of any election shall be deemed to 

be on deputation to the Election Commission for the period commencing 

on and from the date of the notification calling for such election and 

ending with the date of declaration of the results of such election and 

accordingly, such officers shall, during that period, be subject to the 

control, superintendence and discipline of the Election Commission." 
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Reason for proposed amendment 

Transfer of election officials on the eve of elections can disturb the 

election preparedness. Proposed amendment Section 13CC of the 

Representation of the People Act, 1950 and Section 28A of the 

Representation of the People Act, 1951 should be amended to provide a 

ban on the transfer of officers referred to in these sections during a 

period of 6 months before the expiry of the term of the House. 

2. SECTION 160 OF THE ~PRESENTATION OF PEOPLE ACT, 1951 

Background 

Section 160(1)(a) of the Representation of the People Act, 1951 provide~> 

that a state government may, in connection with an election, requisition 

any premises that are needed or are likely to be needed for the purpose 

of being used as a polling station or for the storage of ballot boxes after a 

poll has been taken. 

The Allahabad High Court in Maa Bhagwati Nirashrit Samaj Sewa 

Sansthan v. Election Commission 9f India, 2014 (104) ALR 806 quashed 

an order passed by the District Election Officer, Kanpur Nagar, under 

seCtion 160 for requisitioning a guest house for housing of paramilitary 

forces for the elections. The Court held that: 

"4. Consequently, it is clear that the power to requisition under 

section 160(1)(a) of the Act covers 'any premises' which are needed or are 

likely to be needed for the purpose of being used as a polling station or 

for the storage of ballot boxes after a poll has been taken. Once 

Parliament has specied the grounds for requisitioning, it is not open to 

the Election Officer to requisition any premises for a purpose extraneous 

to, or for a purpose other than that which is covered by Clause (a) of 

section 160( 1) of the Act." 

Reason for proposed amendment 

The election process requires requisition of premises for purposes other 

than polling stations and storage of ballot boxes, such as for providing 

accommodation to employees, paramilitary forces and observers etc. 

Proposed amendment 

Section 160 of The Representation of the People Act, 1951 should be 

amended to widen its scope such that requisition of. premises for any 

election should nat be restricted to the purpose of setting of a polling 

station or for storage of ballot boxes after a poll has 'been taken. Sub­

section (1) (a) should amended to read "any premises that are needed or 

are likely to be needed for any purpose related to conduct of election, or." 

3. EMPOWERING THE DISTRICT ELECTION OFFICER TO REQUISITION 

Background 

Section 159( 1) of The Representation of the People Act, 1951 states that: 
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"159. Staff of certain authorities to be made available for election 
work- (1) The authorities specified in subsectton (2) shall, when so 
requested by a Regional Commissioner appointed under clause (4) of 
article 324 or the Chief Electoral Officer of the State, make available to 
any returning officer such staff as may be necessary for the performance 
of any duties in connection with an election." 
Reason for proposed amendment 

Section 26 of The Representation of the People Act, 1951 empowers 
the District Election Officers to appoint Presiding Officer$ and Polling 
Officers for polling stations falling in his district. Furtlier, under section 
20A of the 1951 Act, the District Election Officer is required to coordinate 
and supervise all work in the District in connection with conduct of 
elections. Therefore, for convenience, there should be express provisions 
empowering the District Election Officers to requisition staff for conduct 
of election under section 159 of the 1951 Act. 
Proposed amendment 

Section 159 of The Representation of the People Act, 1951 should 
be amended to empower the District Election Officer also, apart from the 
Chief F;lection Officer, to requisition of staff for election duties. 

4. usg OF TOTALIZER FOR COUNTING OF VOTES

Background

EVM totalizer can count votes of multiple Electronic Voting Machines
(EVMs) simultaneously. This way the results of votes in a group of EVM
scan be taken without ascertaining the result in individual EVM
corresponding to polling booth. Totalizer is connected to EVMs via cable
and it can do sum of all votes recorded for each of the candidates in 14
EVMs simultaneously.
Reason for propoaed amendment

As per the present provisions in The Conduct of Elections Rules, 1961,
votes in the EVMs are to be counted polling station wise, which leads to
situations where voting pattern in various localities/pockets become
known to everyone. There is a view that this can result in victimization
and/ or discrimination and intimidation of electors of particular localities.
This issue can be addressed by use of totalizer that can be used for
taking out the results of voting in a group of 14 EVMs without revealing
the votes in individual EVMs.
Proposed amendment

Provisions for counting of votes of a group of EVMs taken together using
Totaliser should be made in The Conduct of Elections Rules, 1961, and
Form 20 appended to the said Rules should be suitably amended so as to
suit the requirements of counting using Totaliser.
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