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1. Heard Mr. R.K. Pandey, learned Counsel assisted by Mr. Chandra
Shekhar Garg, learned Counsal for the petitioners, Mr. V.K. Singh,
learned Senior Counsel assisted by Mr. Aman Srivastava, learned Counsel
for private respondents and Mr. Om Anand, learned Standing Counsel for
the State respondents.

2. Brief facts of the case are that dispute relates to total 146 plots area
55.84 acres situated in Village Bansi, Pargana Bansi, District Lalitpur
(Jhansi) as mentioned in paragraph no. 1 of the writ petition. Respondent
no.1-B/ Janki, respondent no.2/ Bhaiya Lal, respondent no.3/ Hardas filed
a suit under Section 229-B of U.P. Zamindari Abolition and Land
Reforms Act, 1950 hereinafter referred to as U.P.Z.A. and L.R. Act
claiming co-tenancy right along with defendant nos. 3 to 29 on the ground
that Fattu and Nanha were common ancestors of the parties and land in
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suit is coming down from time of ancestors which was acquired out of the
nucleaus of the Joint Hindu Family Fund and parties have been in
possession over the same. Defendant nos. 4,5,6,7,8,9,10,14 & 29 jointly
filed written statement denying the plaintiff's claim. It was a'so mentioned
in the written statement that land in suit exclusively belongs to
aforementioned defendants and plaintiffs have no right and title in the
land in suit nor they have been in possession over the land in suit. It was
also mentioned in the written statement that suit is time barred. In the
aforementioned suit, parties adduced oral and documentary evidences in
support of their cases. Trial Court vide judgement and decree dated
30.10.1971 dismissed the plaintiff's suit recording finding that land in suit
has not been proved to have come down from the time of common
ancestor. Against the judgement and decree of Trial Court dated
30.10.1971, an appea was filed by plaintiffs Janki and others before
Commissioner which was registered as appeal no. 64 of 1971. The
aforementioned appeal was heard by Additional Commissioner and the
same was alowed vide judgement dated 19.8.1974 decreeing the plaintiff
suit setting aside the judgement and decree of Trial Court. Against the
judgement and decree dated 19.8.1974 passed by Additional
Commissioner, petitioners filed second appeal before Board of Revenue
which was registered as second appeal No. 9 (z) of 1974-1975. The
aforementioned second appeal was dismissed by Board of Revenue vide
judgement dated 12.8.1981 hence this writ petition on behalf of the
petitioners for the following relief:-

"Toissue awrit, order or direction in the nature of certiorari
guashing the order dated 12.8.1981 passed by opposite party
no.l, and order dated 19.9.1974 passed by opposite party no.
[-A."

3. This Court admitted the writ petition on 2.9.1981 and directed the
parties to maintain status quo.

4. In pursuance of the order of this Court dated 2.9.1981, the parties have
exchanged their pleadings.

5. Learned Counsel for the petitioners submitted that suit under Section
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229-B of U.PZA. and L.R. Act filed by respondent nos. 2 to 4,
respondent no. 1-B, 2 and 3 was dismissed by Trial Court in proper
manner after framing issues and giving parties to lead evidence in
accordance with law. He submitted that Additional Commissioner has
decreed the plaintiff's suit in appeal without framing the point of
determination as well as reversing the finding of fact recorded by Trial
Court in proper manner. He submitted that second appeal filed by
petitioners has been dismissed without considering the case as set up in
second appeal. He submitted that in 1865 AD, there were only two plots
and at present, there are 146 plots. He further submitted that Trial Court
has recorded the finding of fact that acquisition were made at different
time which is very much demonstrated from the different periods
mentioned in respect to different plots in the khatauni ranging from 1303
fadli. He submitted that in case of plea of ancestral acquisition, identity as
well as continuity should be same and Trial Court recording finding of
fact that neither identity nor continuity remained same, as such, there was
no scope for interference in appeal before Commissioner. He submitted
that Board of Revenue and Additional Commissioner has erred in holding
that acquisition were made out of the nucleaus of joint Hindu family
although there is no pleading that there was any nucleaus in the family
nor there is any finding to that effect. He submitted that no presumption
attaches to the joint character of the property rather presumption attaches
to the jointness of the family and any member of the joint family can
acquire his separate property also. He submitted that no plea of
amalgamation of khata was pleaded by the plaintiff in the plaint. He
further submitted that admission of certain defendants has no binding
effect on the contesting defendants. He further submitted that pedigree
relied upon by the plaintiff has not been proved by them, as such, the suit
cannot be decreed in any manner. He submitted that entries of 1865 fadli,
1303 fadli, 1309 fasli and 1359 fadli have been misread by Additiona
Commissioner as well as Board of Revenue. He submitted that Board of
Revenue has decided the second appeal in illegal manner. He submitted
that finding recorded by Additional Commissioner and Board of Revenue
are based on surmises and conjectures, as such, the same cannot be
sustained in the eye of law. He submitted that impugned judgement
passed by Board of Revenue and Additional Commissioner should be set



VERDICTUM.IN

WRIB No. 10859 of 1981

aside and judgement of Trial Court should be maintained.

6. On the other hand, learned Senior Counsel for private respondents
submitted that Trial Court has not exercised the jurisdiction in proper
manner accordingly Additional Commissioner has considered the entire
aspect of the matter and decreed the plaintiff's suit under Section 229-B of
U.P.Z.A. and L.R. Act considering the evidence on record. He submitted
that Board of Revenue has rightly maintained the judgement and decree
passed by Additional Commissioner by dismissing the second appeal filed
by petitioners. He submitted that revenue entry was properly taken into
consideration in order to decide the suit under Section 229-B of U.P.Z.A.
and L.R. Act in proper manner. He submitted that there is a presumption
of joint Hindu family as held by this Court from time to time and if any
number of joint Hindu family is claiming exclusive right that he has to
prove that how he has acquired right being member of joint Hindu family.
He submitted that finding of fact recorded by Additional Commissioner as
maintained in second appeal cannot be interfered with in exercise of
jurisdiction under Article 226 of the Constitution of India

7. | have considered the arguments advanced by learned Counsel for the
parties and perused the records.

8. There is no dispute about the fact that suit under Section 229-B of
U.P.Z.A. and L.R. Act filed by contesting respondents was dismissed by
Trial Court but in appeal, Additional Commissioner has decreed the
plaintiff's suit. There is aso no dispute about the fact that second appeal
filed by petitioners was dismissed by Board of Revenue.

9. In order to appreciate the controversy involved in the matter, the
perusal of the issues framed by the Trial Court in the aforementioned suit
will be relevant for perusal which are as under:-

"L o : |:- T Ufaare), o 3 it v T M Sar g e T
YR A Ag FIAFR S ?

T o : 2: T AIEHTUT Yiadrer 7uT:3 a1 29 & 9, HieR §
o UsREET e ?
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Y0 ; 3T A A Wa AT AT HTET ¢ ?
Y o : 4 IS 0T it T FErdT e Fehal g ?
U o : 5: FAT IS H 4RT 34 (5) U0 3TRo U IS ¢ ?

U9 Fo: 6:FT AT AN AHIIH hl Tl ated g 2"

10. The Trial Court dismissed the plaintiff's suit considering the issues
framed in the proceeding as well as the evidences adduced by the parties
holding that plot in question are not ancestral plot and identity of plot as
well as continuity of entry is not established. Perusal of finding of fact
recorded by Trial Court on issue no. 2 will be relevant which is as under:-

"W o :2:- ATERTOT T TSl AT & A TG Forwr o § e e ¢ b g
A Sl # et AT @ § AR Tlichl hl AISHT FHIABRT g1 T 9T A
TG AT 7 At 9 Y g, TR fowg # 39 Fgl ¢ o6 399 79 9 W,
F TE 2@ ¢ geR I & 98 TS IR A T Heol F TAWT ¢ IHRT AT WL
ol @ AT TIRT A€ &, TR 39 AT 81 fohan @ a1t A Fgl & & R wga
& AT § At AT ¢ AEHTOT A FERT T Gl dhl Ahel HaT hEe &
I I Alied we g ok fAarfea @rar 3ot ¥ @ ®q T A9 @ AU
TSI o T TAT ATAT @ Aied HA afaa &= & fag ag afq smasaw
2 T ardiror 7 & Tt wevet i@t i 1 3, T fAanfed @mar wq e
T % T frE @ @ERT 1865 o H & eR W AW fote @ @t 1303 w®
HifA® T 31 T 8, AR IAH ot T @A € T o AR wrar AR 17 |
A TS o T eIl § 3TR 5 e @1t aR 26 H 3TAI, Targe o
e I @I T ufaawd IF THAG & W fad g1 @|a 1303 wo | g
Tl UK & STWT-3TET ¢ Uah Aa¢ 1186 W 3Thel TUvarent &T wTH, 3=
SO TR 3ifRa g FT AW B, TS W A & AW ¢ Iqh AHerar Tk o1
3R o= # @A H @ T =t 1303 wFEelt |§ @rar SR 17 R g & T
@ €, 37 W FE FiFTer T IST 7 AR S AR G {a€ 26 T A WG
= W e € 37 W i v=r % &1t 08 € 39Q wiiea gian @ & Qe off
T & EaT @ AR T @ T @ T A R et et i w ana
UEe ] T A T AT it HiY HIeA Teh FraT A h A A w402 %
@TAT e 26 H o UR o 2 7 anfier @rar Jeaw 17 afare S @ds
& Teh FHSAT AT 3T U1 grar al i1 @rd A RT a3 Feent
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FHW A T a1 @rar ¢ 26 F Fue foran ¢ ad It 7 8@ia wr
T & 1 ST W 2 & a8 9 R eeies@ @ar 7o 17 W e
3Tehett forem € 3R ag oft of IRl Wik forem 21 1303 waelt # oy a&ier
&R faEn g areiToT &t 3K | 98 +ft &gl 7141 § T @it 1366-68 wdet |
WA A e, AT g, AT T 3177 WAATEGRTOT ST ST Hqa qe
Tt 7§ [ ¢ 39T Aded ¢ T 37 @il ot heall 7T ¢ Iehel ¢ 9 Udid
Bt ¢ T aga ot sfie Sad § et fRsher T TR g ST WEdIead g
ar @t 7 ® g o S| 1366 R & 39 SgieT A 39 9HY I @RI 6T
el Al &l &1 Gebell g1 FHIY Tg &l gl o Fehal g feb ariror a1
31T UAATERTOT T Sheall 2

T, T[eet SR S UTAarEiToT 3 Uge SaTe grar fodr wR w1 # e < i
qE AT & HAT B WIHR T 8 31 AN b A i HiSal Gar-t A ford §
TATIT ATERTOT Y 37 & el T & 3 98 S GTERTOT ST HET SRR Fh
YT UFT FHH HEA § JAMIY JART FAF X THaar &t 9gd Hged e
MY 3R Iqh AR W AEHTIT T HAT EHR AT ALY §, Toed T
WSS A Ugel TaTd &am 13 T ardhmor & g 9 gor frar g g H a7
TG T R AT TGO T FHAT THHR F frdn g1 7 77 | g foredt oft
A AT WIhR T Tdhd ¢, AR ITF 59 WIhT Hed Hl hiS 319 Aged Tl
3T 1 ARl & 3R Fhdel It o SMYTR UL ATEHTOT &l aT UR hig a9y 9
TTE U GehdTl | GIERTOT U 31T UTAQTgiToT & +TH 36 W W <T@l ¢ fusa
Farot 7 9t 1303 waEelt # & 379 +ft I8 wifea @l aian @ o fAafea 9t &t
TR H FRkA & Jduil & AT @l gl A A R I Wiidd el & (o fAared
AR Tt T & AT T €T H Rk o ool of Teil 3TE ¢ A
IAET TS EAh FHl HIATHT FA el el o qehal =l 1359 wHeAt # T8
W T T, SRR, TWEE & AW faw 81 @att 1377 Sl | 98 W TS
TRl e TR, T, TR, TeeTer, Houtl, TaIe 3R 98t 9 & AW feradt
T A TS IF F W W SAA FAA G0 AR A 6 Fuw wr wan g %
LTETEA | g WIS -Tgl aidl ¢ Toh faanied Jf{ T Wik i Aiedt & 3R
Tk ¢ el 9 39 | Yo ¥ H ool 3 @ q(erg T oft T wer o0
TehaT foh ATt &1 UfaarehTor 3 a1 29 AT 4 at 30 & 91y 9g Hieer gl 3 :
Ve T IR ATl o TR f&ar Smar g1

11. In view of categorial finding of fact recorded by Trial Court
considering the entry of 1303 fadli, 1359 fadli, 1366-68 fadi, 1377 fadli to
the effect that plot in dispute is not proved to be ancestral as well as
identity of plots and continuity of entry of the plot in question are not
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established, the first appellate Court cannot allow the appeal of plaintiff's
on the ground that there was presumption of joint Hindu family as well as
joint Hindu nucleous fund in the old time, as such, and judgement and
decree of first Appellate Court which has been maintained in second
appeal by Board of Revenue in arbitrary manner cannot be sustained in
the eye of law.

12. This Court in the case reported in 1978 RD Page 51 Bala Charan and
Others Vs. State of U.P. and Others has held that there would be a
presumption of joint Hindu family but there can be no presumption of that
a property standing in the name of a member of the joint Hindu family is
also ajoint family property. Paragraph no.5 of the judgement rendered by
this Court in Bala Charan and Others (Supra) will be relevant for
perusal which is as under:-

" 5. In the case in hand no evidence was adduced on behalf of
the opposite parties that there was nucleus from which the
plots in question were acquired. It was not proved that the
Patta was acquired out of the joint family funds, nor was it
established that the income raised out of the plotsin question
was utilised by the other members of the joint Hindu family,
nor any effort was made to show that the plots in question
were blended with the joint family property and the opposite
parties had thus acquired co-tenancy rights therein. The fact
that the plots standing in the name of Mitthoo were held to be
joint family property would not go to prove that the plots in
guestion which stood in the name of Thakur were also joint
family property. The Deputy Director of Consolidation had
thus erred in holding that the opposite parties had acquired
co-tenancy rightsin the said plots. The Consolidation Officer
had also erred likewise. In my view the Settlement Officer
(Consolidation) had applied the correct principles of law to
the facts of the case. The orders passed by the Deputy
Director as also the Consolidation Officer cannot, therefore,
be maintained.”

13. Apex Court in the case reported in (2003) 10 Supreme Court Cases
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310 D.S. Lakshmaiah and another vs. L. Balasubramanyam and
another has held that property cannot be presumed to be joint family
property merely because of existence of a joint family. Paragraph nos.17
to 21 of the judgment of Apex Court rendered in D.S. Lakshmaiah
(Supra) will be relevant for perusal which are as under "-

"17. In view of the aforesaid discussion, the respondents having failed to
discharge the initial burden of establishing that there was any nucleus in
the form of any income whatsoever from Item No.2 property and no other
nucleus was claimed, the burden remained on the respondents to establish
that 1tem No.1 property was joint family property. In this view, the fact
that the first appellant has not led any evidence to establish his separate
income is of no consequence insofar as the claim of the respondents is
concerned. Under these circumstances, for failure to lead evidence, the
respondents' claim of Item No.1 to be joint family property would fail as

rightly held by the first appellate court.

18. The legal principle, therefore, is that there is no presumption of a
property being joint family property only on account of existence of a
joint Hindu family. The one who asserts has to prove that the property is
a joint family property. If, however, the person so asserting proves that
there was nucleus with which the joint family property could be acquired,
there would be presumption of the property being joint and the onus
would shift on the person who claims it to be self-acquired property to
prove that he purchased the property with his own funds and not out of

joint family nucleus that was available.

19. Another contention urged for the respondents was that assuming Item
No.1 property to be self-acquired property of appellant No.1, he blended
the said property with the joint family property and, therefore, it has
become the joint family property. Assuming the respondents can be
permitted to raise such a plea without evidence in support thereof, the law
on the aspect of blending is well settled that property separate or self-
acquired of a member of joint Hindu family may be impressed with the
character of joint family property if it is voluntarily thrown by the owner
into the common stock with the intention of abandoning his separate

claim therein but to establish such abandonment a clear intention to
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waive separate rights must be established. From the mere fact that other
members of the family were allowed to use the property jointly with
himself, or that the income of the separate property was utilized out of
generosity to support persons whom the holder was not bound to support,
or from the failure to maintain separate accounts, abandonment cannot
be inferred, for an act of generosity or kindness will not ordinarily be
regarded as an admission of a legal obligation {see Lakkireddi Chinna
Venkata Reddy v. Lakkireddi Lakshamama [1964 (2) SCR 172] and K.V.
Narayanan v. K.V. Ranganadhan & Ors. [(1977) 1 SCC 244]}.

20. In the present case, respondents have not led any evidence on the
aforesaid aspects and, therefore, it cannot be held that the first appellant

blended Item No.1 property into the joint family account.

21. In view of aforesaid discussion, Item No.1 property cannot be held to
be joint family property. The impugned judgment of the High Court is,
therefore, set aside and the appeal allowed and the judgment and decree
of the first appellate court is restored. In the circumstances of the case,

parties are left to bear their own costs."

14. Apex Court in the recent judgment reported in 2025 Livel aw (SC)
494 Angadi Chandranna vs. Shankar & others reiterated the same
view. Paragraph No0.13 of the judgment of Apex Court rendered in
Angadi Chandranna (Supra) will be relevant for perusal which is as
under :-

"13. Further, it is a settled principle of law that there is no presumption
of a property being joint family property only on account of existence of a
joint Hindu family. The one who asserts has to prove that the property is
a joint family property. If, however, the person so asserting proves that
there was nucleus with which the joint family property could be acquired,
then there would be presumption of the property being joint and the onus
would shift on the person who claims it to be self-acquired property to
prove that he purchased the property with his own funds and not out of
joint family nucleus that was available. That apart, while considering the
term ‘nucleus’ it should always be borne in mind that such nucleus has to
be established as a matter of fact and the existence of such nucleus cannot

normally be presumed or assumed on probabilities. This Court in
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R.Deivanai Ammal (Died) v. G. Meenakshi Ammall2, dealt with the

concept of Hindu Law, ancestral property and the nucleus existing
therein. The relevant paragraphs are extracted below for ready

reference:

“13. First let us consider the nature of the suit properties,
namely, self-acquired properties of late Ganapathy
Moopanar or ancestral properties and whether any nucleus
was available to purchase the properties. Under the Hindu
Law it is only when a person alleging that the property is
ancestral property proves that there was a nucleus by means
of which other property may have been acquired, that the
burden is shifted on the party alleging self-acquisitions to
prove that the property was acquired without any aid from
the family estate. In other words the mere existence of a
nucleus however small or insignificant is not enough. It
should be shown to be of such a character as could
reasonably be expected to lead to the acquisition of the
property alleged to be part of the joint family property.
Where the doctrine of blending is invoked against a person
having income at his disposal and acquiring property, the
reasonable presumption to make is that he had the income at
his absolute disposal unless there is evidence to the contrary.
If a coparcener desires to establish that a property in the
name of a female member of the family or in the name of the
manager himself has to be accepted and treated as property
acquired from the joint family nucleus, it is absolutely
essential that such a coparcener should not only barely plead
the same, but also establish the existence of such a joint
family fund or nucleus. Even if the joint family nucleus is so
established, the prescription that the accretions made by the
manager or the purchases made by him should be deemed to
be from and out of such a nucleus does not arise, if thereis
no proof that such nucleus of the joint family is not an
income-yielding apparatus. The proof required is very strict
and the burden is on the person who sets up a case that the

property in the name of a female member of the family or in
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the name of the manager or any other coparcener is to be
treated as joint family property. There should be proof of the
availability of such surplus income or joint family nucleus on
the date of such acquisitions or purchases. The same is the
principle even in the cases where moneys were advanced on
mortgages over immoveable properties. The onus is not on
the acquirer to prove that the property standing in his name
was purchased from joint family funds. That may be so, in the
case of a manager of a joint family, but not so in the case of
all coparceners. For a greater reason it is not so in the case
of female members.

14. The doctrine of blending of self-acquired property with joint family
has to be carefully applied with reference to the facts of each case. No
doubt it is settled that when members of a joint family by their joint
labour or in their joint business acquired property, that property, in the
absence of a clear indication of a contrary intention, would be owned by
them as joint family property and their male issues would necessarily
acquire a right by birth in such property. But the essential sine qua nonis
the absence of a contrary intention. If there is satisfactory evidence of an
intention on the part of the acquirer such property to treat it as his own,
but not as joint family property, the presumption which ordinarily arises,
according to the personal law of Hindus that such property would be

regarded as joint family property, will not arise.

15. It is a well-established principle of law that where a party claims that
any particular item of property is joint family property, the burden of
proving that it is so rests on the party asserting it. Where it is established
or admitted that the family possessed some joint property which from its
nature and relative value may have formed the nucleus from which the
property in question may have been acquired, the presumption arises that
it was joint property and the burden shifts to the party alleging self-
acquisition to establish affirmatively that the property was acquired
without the aid of the joint family. But no such presumption would arise if
the nucleus is such that with its help the property claimed to be joint
could not have been acquired. In order to give rise to the presumption,

the nucleus should be such that with its help the property claimed to be
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joint could have been acquired. A family house in the occupation of the
members and yielding no income could not be nucleus out of which

acquisitions could be made even though it might be of considerable value.

16. In a Hindu joint family, if one member sues for partition on the foot
that the properties claimed by him are joint family properties then three
circumstances ordinarily arise. Thefirst is an admitted case when thereis
no dispute about the existence of the joint family properties at all. The
second is a case where certain properties are admitted to the joint family
properties and the other properties in which a share is claimed are
alleged to be the accretions or acquisitions from the income available
from joint family properties or in the alternative have been acquired by a
sale or conversion of such available properties. The third head is that the
properties standing in the names of female members of the family are
benami and that such a state of affairs has been deliberately created by
the manager or the head of the family and that really the properties or the
amounts standing in the names of female members are properties of the
joint family. While considering the term ‘nucleus’ it should always be
borne in mind that such nucleus has to be established as a matter of fact
and the existence of such nucleus cannot normally be presumed or
assumed on probabilities. The extent of the property, the income from the
property, the normal liability with which such income would be charged
and the net available surplus of such joint family property do all enter
into computation for the purpose of assessing the content of the reservoir
of such a nucleus from which alone it could, with reasonable certainty, be
said that the other joint family properties have been purchased unless a
strong link or nexus is established between the available surplus income
and the alleged joint family properties. The person who comes to Court
with such bare allegations without any substantial proof to back it up
should fail.

17. It is also a well-established doctrine of Hindu Law that property
which was originally self-acquired may become joint property if it has
been voluntarily thrown by the coparcener into the joint stock with the
intention of abandoning all separate claims upto it. But the question
whether the coparcener has done so or not is entirely a question of fact to

be decided in the light of all the circumstances of the case. It must be
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established that there was a clear intention on the part of the coparcener
to waive his separate rights and such an intention will not be inferred
from acts which may have been done from kindness or affection. The
important point to keep in mind is that the separate property of a Hindu
coparcener ceases to be his separate property and acquires the
characteristics of hisjoint family or ancestral property, not by mere act of
physical mixing with his joint family or ancestral property, but by his own
volition and intention by his waiving or surrendering his special right in
it as separate property. Such intention can be discovered only from his

words or from his acts and conduct.”

15. In the instant matter, plot in question was not proved to be ancestral as
well asidentity of plots and continuity of entry of the plot in question has
not been established, as such, co-tenancy cannot be alowed only on the
ground that there was presumption of joint family in the old time.

16. Considering the entire facts and circumstances of the case as well as
ratio of law laid down by this Court as well as Apex Court, the impugned
orders dated 12.8.1981 passed by Board of Revenue and 19.9.1974 passed
by Additional Commissioner are liable to be set aside and the same are
hereby set aside.

17. The writ petition stands allowed and the judgement of Trial Court
dated 30.10.1971 is maintained.

18. No order asto costs.

(Chandra Kumar Rai,J.)
April 7, 2026

VandanaY.



