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Counsel for Respondent :- Suresh Singh,Rahul Agarwal,Ritesh
Singh

Hon'ble Jayant Banerji,J.

1. Heard Shri Tarun Agarwal, learned counsel for the petitioners
and Shri Rahul Agarwal, learned counsel appearing for both the
respondents. Learned counsel for the respondents stated that the
relevant records of the suit are on record and so he does not propose
to file a counter affidavit. Therefore, with the consent of the
advocates for the parties, the petition was heard and judgment

reserved.

2. By this petition, an order dated 26.7.2023 passed by the
Additional District Judge, Fast Track Court No. 2 (14th Finance
Commission), Gorakhpur, in Civil Revision No. 3 of 2023 (Shri
Dwarika Prasad Kedia and another Vs. Smt. Chanda Kedia and
another) has been challenged, whereby an order dated 16.12.2022
passed by the trial court in Original Suit No0.458 of 2017, rejecting the
amendment application 68#-2 filed by the defendant no.1 for
amending the joint written statement, was set aside and the matter
was remanded to the trial court for deciding the amendment

application afresh and on its merits.

3. The background of the case, as evinced from the record of this
petition, is that on 1.7.1987, an agreement was entered into between
seven persons (family members) at Gorakhpur with regard to pooling

their resources and joining hands for purposes of constructing
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godowns on land owned by Mathura Prasad Kedia (who was the party
No. 1 in the aforesaid agreement) which land was situated at village
Ram Nagar, Karjaha, Gorakhpur, and at other places in co-ownership
in the proportions mentioned in the agreement and letting out the
same on rent to be enjoyed by the parties individually in the same
proportion in which they would own the godowns. It was mentioned
in the agreement that the land required for construction of the
godowns shall be provided by Shri Mathura Prasad Kedia, who
owned the land aforesaid situated at village Ram Nagar, Karjaha,
Gorakhpur. It was agreed that the entire activity relating to the
construction of the godowns and letting them out on rent would be
carried on on co-ownership basis with a clear stipulation that each
one of the parties to the agreement and/or their successors and assigns

shall have such proportions therein as specified in the agreement.

4, After death of Mathura Prasad Kedia, another agreement dated
29.1.1996 was executed between seven parties in respect of the
godown and the aforesaid land. Aggrieved by certain unilateral
activities being taken by some of the parties to the aforesaid
agreements, the plaintiff-petitioners, who were also the signatories of
the aforesaid two agreements, filed a suit seeking injunction against
the defendant-respondents from letting out on rent the properties
mentioned in the agreement in their own name and further restraining
them from entering into any agreement on their own. The aforesaid
suit was registered as Original Suit No. 458 of 2017 which was filed
in the court of the Civil Judge (Senior Division), Gorakhpur. A joint
written statement dated 19.3.2018 was filed by the defendant-

respondents.

5. It is pertinent to mention here that the defendant-respondent
No.1, Dwarika Prasad Kedia, was not a signatory to the agreement of
1.7.1987, but was a signatory to the agreement dated 29.1.1996.
However, the defendant-respondent No.2, Prem Lata Kedia, was a

signatory to both the aforesaid agreements.
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6. A temporary injunction application filed by the plaintiff-
petitioners was dismissed by an order dated 23.12.2021, passed by the
Additional District and Sessions Judge, Fast Track Court, Gorakhpur
in Miscellaneous Appeal No. 18 of 2021 (Dwarika Prasad Kedia and
another Vs. Smt. Chanda Kedia and another). The order of the Judge
was subjected to challenge before this Court in a petition being
Matters under Article 227 No. 1221 of 2022, which came to be
allowed by a judgment and order dated 21.7.2022, setting aside the
order dated 23.12.2021 and directing the trial court to expedite the
disposal of the Original Suit No.458 of 2017 without being influenced

with the observations made in the judgment.

7. Thereafter, an application dated 14.10.2022, bearing paper No.
68 -2, was filed by defendant-respondent No.1 under Order VI Rule
17 CPC seeking amendment in the written statement. It was stated in
the application that the father of defendant-respondent No.1, Mathura
Prasad Kedia, had executed a will which was kept with his income
tax lawyer and which was received after the death of Mathura Prasad
Kedia, and on the basis of that will, the aforesaid agreement dated
29.1.1996 was made, but no reference was made of that will by the
earlier advocate, due to which certain things were vague and the suit
could not be correctly and finally decided unless the averments were

clarified and, accordingly, the amendments were necessary.

8. By way of an objection paper No.72C, along with a supporting
affidavit dated 18/19.11.2022, objections were filed by the plaintiff-
petitioners, in which it was stated that the averments made in the
written statement are sought to be nullified by the amendment and a
new defence is sought to be set up on the basis of a fraudulent will
deed. It was further stated that no details of the will have been
mentioned in the amendment application which, therefore, deserves

to be dismissed.

9. By an order dated 16.12.2022, the trial court rejected the

application for amendment. Aggrieved against the same, Civil
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Revision No. 3 of 2023 was filed by the defendants, which came to be
allowed by means of the impugned order dated 26.7.2023 which
remanded the matter back to the trial court for consideration of the

application 68 -2 afresh.

10.  The contention of the learned counsel for the petitioners is that
the amendments sought in the written statement run contrary to the
existing averments in the written statement and false statements have
been made in the amendment application with regard to the alleged
will executed by deceased Mathura Prasad Kedia. It is further stated
that the narrative of the written statement is sought to be changed by
bringing in new facts, based upon a fraudulent will, the details of
which were not mentioned in the amendment application. It is further
contended that the amendment to the written statement has been filed
by only the defendant-respondent No.1 and not jointly by both
defendants and, therefore, the amendments sought by only one of the

defendants deserve to be rejected.

11.  In support of his contention, learned counsel for the petitioners
has relied upon a judgment of a coordinate Bench of this Court in the

case of Narendra Singh vs. Bhartendra Singh'.

12.  Shri Rahul Agarwal, learned counsel for the respondents has
stated that the objections of the plaintiff-petitioners are based upon
the merits of the amendment application, which cannot be gone into
at the stage of consideration of the amendment application itself. It is
contended that the objections do not have any relation with the fact as
to whether the amendment ought to be allowed in terms of Order VI
Rule 17 CPC; that clarification of the written statement is required to
ensure that the case is correctly decided and taken to its logical
conclusion; that the judgment relied upon by the learned counsel for
the petitioners cannot be read as laying down a ratio decidendi of the

proposition that when a written statement is jointly filed by the

1 2000 (1) AWC 719
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defendants, it cannot be amended at the behest of one, when the other

defendant does not join him.

13. A joint written statement dated 19.3.2018 was filed by the two
defendants. The aforesaid amendment application dated 14.10.2022

was filed by the defendant no. 1 alone, seeking to incorporate
paragraph nos. 243, 24§, 243, 247, 243, 24%, 24 after

paragraph no.24 of the written statement. The amendment application

is as follows.

"~grarerd fAfde Se Hofgo TREYR
gre Ho- 458/2017
ST TaT BT T IR TS BT 37T
SRR 3R 37T 6 FRIF 17 Sfodlo
SWRIh AT | e 2 b ufardt gR1 )R srfdadr & aeat
IR AT 3TfGaehl R fobam T iR 3rdiel & IR 9 HerdTs FaTer
&1 91 3Rl A1 aRah TR JHSHT Ig I bl § 7S ' % mfcrard
o 1 & T FeRT TS BfSAT 7 37U Sferaiel § U a¥fiad forg @
o 3R G AT DT 3T g7bT ¢ gt ) SfloTHoIRBRT & TRT
G BIET AT S I18 A HYRT TS HSIT & 98 IARId UTH 81 18 o
MR R FHeiar U7 A6 29-1-1996 &1 iR IFqH Bls S
fiEeTT § QRM ffgdwhl §RT 78 51 S A1 & RIS PR $6
3REdT AR & oY afe v =781 fopam ot gaen | @l 9 o=
hoT e T8l UgaT ST Aehdll &1 GebaH b Ael d 3 Tl b Uga
& folg fcrareus # Feie B ST =Irifod vd =
3reT: Tl B o uftiareus 7 e Aened e dt srHf i

S|

1- I8 o girareus & IR 24 & 918 731 IR, 24 37, 247, 249,
24T, 2437, 24 3, 247 Pl 9 UBR A o I o FART =
S

'24 31— TE % gRraret Fo 1 & T AR TS BREAT 7 9 SHadT
§ ot yed @ if axflad fokg aR e eH 9 & gdid
SToTHOTRBIRT BI & I@T AT Sl J1S qhId HRT UAG ST & ffeahi
7RIy 1 URaR H ufcardt Fo 2 & uft BooR™ BT g gRaR & @R
& FHeE U fhaT 3R I FFT Ufcrarat Ho 2 & ufid g IRaR &AM A
TeRT UG HfSAT & 31T STOTAR IFFR Heorgl TREYR H S
e & S off a8 I gt siAct AFETS Biear & 9 T 9
31k af FYRT TS BfSAT & SHiaidpTer H & ATS BHSAT B <8 &
ST & 39 AR & 7eRT RTe i & o ofeat a1 91 ge Sl
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24 - IE 5 TN THR ALY UG HeAT B A Yol Todo g H
oMt & a8 GRS RIS HiSAT BT el 3iiR MaM & e H S e
& SIRATI

'24 H- g fh Ih FATTHHT & YR R AR AT 951 fH7ap
31-1-1996 & JIR §3M iR ITH FYY TG dfear & arf=<d
STBIGAR MM &I STHA St AFIETS Hiedr & A/ dedl folm J[,
T AT g1’

24 g- T8 5 I RAGTHMT & SMYR R AFETS HfSAT M H
IfABR UTH & bl & Pls (bl 3T DS IRl AIBR 8l a1’

'24 g- I8 & 9t Fo 1 & ufty g a1t Ho 2 & AT ARER: ot dfean
gicraret Fo 1 ¥ 93 & Sl 98 Il ATl 9 Jabe b § IR I8
SITHEETaR AT S ART WRATE BT RT folkan T o @ S
U SAPT DIg 1ol ATGUA H 81 [T & b fAURId e arel fetgpet
Teld 9 313 21’

‘24 3- g b gl wd aret Ho 1 & ufd g e Fo 2 & fUar 7 g
AMYR R fHI® 29-1-1996 &1 FHIAIT IR fhar 3R g: Ud
IRATRS gaver areared f&Hid 11-9-2001 &l folar T

24 F- Ig b eI M &A76 11-9-2001 & IR R (O w®
AteTs Bfear, FReF orer Bfear, g Uqerar dfsar g gk w=R
BT &b EXAER I 8, P IMYR R IATR Heoral Hl Ryd Fwafy ot
TAETE Bfear ¥ wifarcimr & R 7 Vs — ¥ < 337 3iR 399 3R W)
TfTERToT faarfed F=afRy & 3mer ane & Tar Aol BIfeeT axdlel et

M w8l

24 g- T8 & T YPR TUGRIT AR, FHH & ghH § 3R ITDT
PIS AT ATERTOT UTH IR & TSR 78 21

# gTReT TS BT, ufcardt Fo 1 wrreff

TR FRAT § 1o HLNET 3T (gTRant vRATE hfea)

& Pl AT W ST BRI BIRCISICI

T & NI [T SIH™ g f&iw- 14.10.22
FIE! TREGR|

(aTReT vATE hfsaT)”

14. By an order dated 16.12.2022, the Civil Judge (Senior
Division), Gorakhpur proceeded to reject the application for
amendment, 68 -2, evidently after analyzing the merits of the

amendments sought.

15.  The revisional court, by the impugned order dated 26.7.2023,
set aside the order dated 16.12.2022 passed by the trial court and
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directed it to decide the matter afresh in the light of the observations
made. The court observed that it is a matter of evidence whether the
Will-deed that is sought to be produced is legal or not and
amendment to the written statement should be liberally construed as
it is neither changing the nature of the written statement nor
withdrawing any admission, and that the trial of the suit had not

started.

16. There cannot be a cavil about the legal proposition that while
considering an amendment application, a court ought not to enter into
the merits of the amendment itself, but rather confine its inquiry for
the purpose of determining whether the same is necessary for the
purpose of determining the real question in controversy between the
parties; to determine that the application is not malafide or an attempt
to delay the proceedings; and to determine that the defendant is not
attempting to set up a case that would rescind an admission made by
him in the written statement. The analysis made by the revisional
court is sound and logical, and the order of the trial court was

justifiably set aside and the matter remanded.

17.  However, a legal issue that is being sought to be raised by the
learned counsel for the petitioners is that a joint written statement was
filed by the defendants, therefore, it cannot be amended at the behest
of one defendant when the other defendants did not join him in filing

the amendment application.

18.  As stated above, learned counsel for the petitioners has relied
upon the judgment of Narendra Singh (supra). Orders VI and VIII of
the Code of Civil Procedure, 1908° do not answer the issue raised by
the learned counsel for the petitioners. The word 'party’ appears in
Order VI, Rule 17 CPC refers to either the plaintiff or plaintiffs on

one side and the defendant or defendants on the other side.

19. The amendment to the written statement has only been sought

by the defendant no.1, who claims to have come into possession by a

2 CPC
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Will allegedly executed by his father, Mathura Prasad Kedia. It
appears from the amendment sought that the aforesaid Will has been
referred to as the first and last Will of the testator that the property in
dispute was bequeathed to the testator's wife, Nani Bai Kedia, and in
the event of her death prior to the death of the testator, it would
devolve on the three sons of the testator; the investment of Mathura
Prasad Kedia in M.K. Properties would go to Dwarika Prasad Kedia
(defendant-respondent no.2) and that shall become his share in the
rent of the godown; that on the basis of the said Will-deed, the mutual
settlement letter dated 31.1.1996 was prepared and in that, as per the
last Will of Mathura Prasad Kedia, on the land of godown, the name
of Smt. Nani Bai Kedia be entered; that on the basis of Will-deed,
Nani Bai Kedia became the owner of the entire land of the godown
and she had received full rights with regard to that, and no other
person has got any concern with that; that the husband and father
respectively of the plaintiff-petitioner nos.1 and 2, Girdhari Lal
Kedia, was elder to the respondent no.1 and was a cunning person
and had deliberately not referred to the Will-deed of Mathura Prasad
Kedia in his plaint; that on this very basis, the defendant and the
husband/father of the plaintiff-petitioner nos.1 and 2 got prepared the
settlement dated 29.1.1996 and also a memorandum of family
settlement dated 11.9.2001; that on the basis of memorandum dated
11.9.2001, the property situated at Ram Nagar, Karjaha, Nani Bai
Kedia has given %2 — % share each to the defendants and as such, the
defendants have become 2 — ¥ owners of the property in dispute;
that the so-called partnership has come to an end and no benefit of

that inures to the plaintiff-petitioners.

20. The observation of the Court in the judgment in Narendra
Singh, cited by the learned counsel for the petitioners, bars
amendment of the written statement at the behest of one defendant
when the written statement was jointly filed by all the defendants.

Paragraph 5 of the judgment reads as follows:-
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“5.  After perusing the written statement filed by the
defendant Nos. 1. 2 and 3 as well as the amendment, it seems
that the main ingredient which has been sought to
incorporate by amendment, are already present in the written
statement and the statement made in the written statement
appears to be in the context of the suit, inasmuch as in the
suit the plaintiff has based his claim on the registered deed of
partition dated 23rd March, 1974 alleged to have been acted
upon. The defendants have denied the same. In such
circumstances, it is not necessary to incorporate the
amendments which are unnecessary elaboration of the
defence already pleaded in the written statement. Even
without the amendment, those facts relating to the question
as to whether the deed of partition dated 23rd March, 1974
was genuine or acted upon, as has been pleaded In the
written statement itself, can be gone into. The suit was filed
some times in 1979, almost 20 years have lapsed. The
defendant No. 4, being the son of the defendant No. 1 is
sailing in the same boat. He had attempted to incorporate
almost identical amendment, once having refused, cannot be
brought in by the defendant No. 3 alone in the joint written
statement filed by the defendant Nos. 1, 2 and 3 when the
defendant Nos. 1 and 2 had not joined him. An amendment
of written statement jointly filed by the defendant Nos. 1, 2
and 3 cannot be entertained when filed by only one of them.
When the written statement was jointly filed by all the
defendants it cannot be amended at the behest of one when
other two defendants do not join him.”

21. The contention of the learned counsel for the
respondents/defendants that the observation in the judgment of
Narendra Singh (supra), that when a written statement is jointly
filed by the defendants, it cannot be amended at the behest of one
defendant when other defendants do not join him, cannot be read as a

ratio decidendi, does not appear to be correct.

22.  In the matter of Jayant Verma & Ors. vs. Union of India &
Ors.?, the Supreme Court, inter alia, also considered a question in
paragraph no.53 of that judgment to the effect that could it be said
that a previous judgment of the Supreme Court is a declaration of the
law under Article 141 of the Constitution, which as a matter of
practice, the subsequent bench cannot differ from, being a bench of
co-ordinate strength? The Supreme Court considered the question

from various perspectives, one of them being the ratio decidendi of a

3 (2018) 4 SCC 743
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case. The Supreme Court considered and followed its judgment in the

case of Dalbir Singh & Ors. vs. State of Punjab* as follows:-

“55. In Dalbir Singh v. State of Punjab [Dalbir Singh v. State
of Punjab, (1979) 3 SCC 745 : 1979 SCC (Cri) 848 : (1979)
3 SCR 1059], a dissenting judgment of A.P. Sen, J. sets out
what is the ratio decidendi of a judgment : (SCC p. 755, para
22 : SCR pp. 1073-74)

4 (1979) 3 SCC 745

“22. ... According to the well-settled theory of
precedents every decision contains three basic
ingredients:

‘(i) findings of material facts, direct and inferential.
An inferential finding of facts is the inference which
the Judge draws from the direct or perceptible facts;
(ii) statements of the principles of law applicable to
the legal problems disclosed by the facts; and

(iii) judgment based on the combined effect of (i) and
(ii) above.’

For the purposes of the parties themselves and their
privies, ingredient (iii) is the material element in the
decision for it determines finally their rights and
liabilities in relation to the subject-matter of the
action. It is the judgment that estops the parties from
reopening the dispute. However, for the purpose of the
doctrine of precedents, ingredient (ii) is the wital
element in the decision. This indeed is the ratio
decidendi. [R.J. Walker & M.G. Walker : The English
Legal System. Butterworths, 1972, 3rd Edn., pp. 123-
24.] It is not everything said by a Judge when giving
judgment that constitutes a precedent. The only thing
in a Judge's decision binding a party is the principle
upon which the case is decided and for this reason it is
important to analyse a decision and isolate from it the
ratio decidendi. In the leading case of Qualcast
(Wolverhampton)  Ltd. . Haynes [Qualcast
(Wolverhampton) Ltd. v. Haynes, 1959 AC 743 :
(1959) 2 WLR 510 : (1959) 2 All ER 38 (HL)] it was
laid down that the ratio decidendi may be defined as a
statement of law applied to the legal problems raised
by the facts as found, upon which the decision is
based. The other two elements in the decision are not
precedents. The judgment is not binding (except
directly on the parties themselves), nor are the
findings of facts. This means that even where the
direct facts of an earlier case appear to be identical to
those of the case before the court, the Judge is not
bound to draw the same inference as drawn in the
earlier case.”
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23. The aforesaid judgment of the Supreme Court in Jayant
Verma has been referred and followed in the matter of Career
Institute Educational Society vs. Om Shree Thakurji Educational
Society in the order dated 24.04.2023 passed in Petition for Special
Leave to Appeal (C) No0.7455-7456/2023.

24. As a matter of fact, in the aforesaid case of Career Institute
Educational Society, another judgment of the Supreme Court in the
case of State of Gujarat & Ors vs. Utility Users Welfare
Association & Ors.” was considered, in which judgment the
inversion test was applied by the Supreme Court to identify what is
the ratio decidendi in a judgment. The observations of the Supreme
Court, while referring to the cases of Utility Users Welfare

Association and Jayant Verma, are as follows.

“The distinction between obiter dicta and ratio
decidendi in a judgment, as a proposition of law, has been
examined by several judgments of this Court, but we would
like to refer to two, namely, State of Gujarat & Ors. vs.
Utility Users’ Welfare Association & Ors. and Jayant Verma
& Ors. vs. Union of India & Ors.

The first judgment in State of Gujarat (supra) applies,
what is called, “the inversion test” to identify what is ratio
decidendi in a judgment. To test whether particular
proposition of law is to be treated as the ratio decidendi of
the case, the proposition is to be inversed, i.e. to remove
from the text of the judgment as if it did not exist. If the
conclusion of the case would still have been the same even
without examining the proposition, then it cannot be
regarded as the ratio decidendi of the case.

In Jayant Verma (supra), this Court has referred to an
earlier decision of this Court in Dalbir Singh & Ors. vs. State
of Punjab to state that it is not the findings of material facts,
direct and inferential, but the statements of the principles of
law applicable to the legal problems disclosed by the facts,
which is the vital element in the decision and operates as a
precedent. Even the conclusion does not operate as a
precedent, albeit operates as res judicata. Thus, it is not
everything said by a Judge when giving judgment that
constitutes a precedent. The only thing in a Judge's decision
binding as a legal precedent is the principle upon which the
case is decided and, for this reason, it is important to analyse
a decision and isolate from it the obiter dicta. ”

5 (2018) 6 SCC 21
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25.  While applying the aforesaid test in the judgment of Narendra
Singh, the ratio as emerges therefrom would be that where the case of
the defendants is being presented by means of a joint written
statement, which is a reflection of their joint defence in the suit, filing
of an amendment application by one or more defendants to the
exclusion of other defendants, who had preferred that joint written
statement, would be barred. If the inversion test is applied in the
judgment of Narendra Singh, and the ratio indicated in paragraph 5
thereof is removed, then without examining the proposition, the
conclusion of the case would not be the same. Further, given the legal
problem disclosed by the facts as appearing in the judgment of
Narendra Singh, the observation of the learned Judge that one of the
defendants cannot be permitted to amend the written statement when
the other defendants do not join him, who all had jointly filed the

written statement, would operate as a precedent.

26.  Now, I proceed to discuss further the aspect pertaining to
maintainability of an amendment application at the behest of a
defendant where the written statement has been jointly filed by all the
defendants, given the observation of a bench of this Court in
Narendra Singh. In the case of Narendra Singh, the three
defendants therein had filed a joint written statement. Subsequently,
the defendant no.4, who was the son of one of the defendants, was
added as a party and he filed a separate written statement. The
defendant no.4 sought to amend the written statement which was
refused by the court by an order dated 3.8.1994. Thereafter, the
defendant no.3 filed an application for amendment of the written
statement, which was also dismissed by the order dated 21.9.1996
which order was impugned in the case of Narendra Singh. The
Court noted that in the suit, it was not necessary to incorporate the
amendment which was unnecessary elaboration of the defence
already pleaded in the written statement. It was observed that even
without the amendment, the fact relating to the question as to the

genuineness of a deed of partition or it being acted upon, as had been
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pleaded in the written statement itself, could be gone into. It was
observed that defendant no.4 being the son of defendant no.1 was
sailing in the same boat and he had attempted to incorporate almost
identical amendment, which once having been refused, cannot be
brought in by the defendant no.3 alone in the joint written statement
filed by the defendant nos.1, 2 and 3 when the defendant nos.1 and 2
had not joined him. It was held that when the written statement was
jointly filed by the defendants, it cannot be amended at the behest of

one when the other two defendants do not join him.

27.  Filing of joint written statement by all or several defendants is
not an uncommon feature in suits. Frequently, a group of defendants
having common interests choose to file a joint written statement. At a
later stage in the suit, one or more of the defendants, or their
successors/legal representatives who step into their shoes, may seek
to raise by amendment new grounds of defence that may have arisen
after the institution of the suit or the presentation of a written
statement or seek any other amendment including a set-off or
counter-claim. Whether such an amendment application can be
moved by one or more defendants, to the exclusion of the other
defendants, by way of amendment in the joint written statement, is
required to be considered. Another aspect that may require
consideration is whether an amendment application by one or more
defendants would be maintainable, to amend a joint written statement
which amendment may reflect the interests of each of the defendants

who had filed the joint written statement.

28. A bench of Karnataka High Court at Bengaluru in the case of
Sri R.D. Suresh @ Manjunath & Ors. vs. Sri R.A. Manjunath &
Ors.® considered a matter where the defendant nos.1 to 5 had filed a
common written statement on the basis of a Will and a partition that
took place in terms of the said Will. The defendant no.4 filed an
additional written statement seeking to assert a counter-claim which

was dismissed by the trial court. Also, the defendant no.3 filed an

6 Writ Petition No.34252-57 of 2014 (GM-CPC) decided on 24.6.2015
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application seeking leave of the court to file an additional written
statement alongwith additional written statement under Order VIII
Rule 9 CPC pertaining to the theme of codicil of the testator. The trial
court allowed that application which was challenged in Writ Petition
Nos.18767-68 of 2010 before the Karnataka High Court which was
allowed and the additional written statement so far as it related to
codicil was set aside but liberty was reserved to file an amendment
application. Thereafter, the defendant no.3 filed an application
seeking amendment to incorporate the pleadings relating to codicil
which was allowed by the trial court. Challenging that order, Writ
Petition N0.33997 of 2010 was filed before the High Court which
was allowed and the order of the trial court allowing the amendment
was set aside. As a next resort, the defendant no.3 filed an application
under Order VIII Rule 8 read with Section 151 CPC seeking leave of
the trial court to file a separate written statement. The application was
allowed. Challenge to the same was made before the High Court in
the aforesaid case of R.D. Suresh, wherein the observations of the

Court are as follows:-

“14. The point that arises for consideration is, whether the
impugned order passed by the court below permitting filing
of separate written statement by the third defendant calls for
interference by this Court? My answer would be in the
affirmative for the following reasons.

15.  In this case, as already stated, the defendant No.3 has
made three attempts to bring on the same pleadings. Initially
by way of additional written statement, next by way of
amendment and now by way of a separate written statement.
On the two occasions, the orders passed by the trial court
allowing additional _written statement and allowing
amendment application were subject matter of writ petition
Nos.18767-768/2010 and W P No0.33997/2010. This court by
the order dated 27.7.2010 and 27.3.2014 respectively set
aside both the orders. Now by way of the present application,
the third defendant wanted to bring on record the same
pleadings but by way of separate written statement, which is
also allowed by the court below by the impugned order.

16. It is to be mentioned here that the third defendant
joined defendants 1 & 2 and 4 & 5 and filed common written
statement and pleaded earlier partition in the year 1988
among the legatees by virtue of the Will dated 3.5.1969.
Now the present application is filed by the defendant No.3
alone to contend right over landed properties in question as if
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his father late R S Amarendra had one-fourth share who died
intestate, there is no partition in 1988 amongst legatees
basing the said claim on the basis of codicil dated 10.6.1969
said to have been executed by Sri R V Surappa, now
deceased. The third defendant stated that he noticed the
codicil only when the room of R V Surappa was cleaned up
on 11.3.2008.

17.  In the order passed in W P No.18767-768/2010 (GM-
CPC) and connected matters disposed of on 27.7.2010 in
Para-12, it is stated as follows:

"12. The them of the codicil is raised for the first
time in the additional written statement. I therefore set
aside that part of the trial Court's order permitting the
additional written statement, which pertains to the
codicil. In all other respects, the Trial Court's order
and the consequent filing of the additional written
statement are left undisturbed".

Therefore, it is clear that averment relating to codicil is
rejected by this Court in the above order.

18. In the order dated 27.3.2014 passed in W P
No0.33997/2010 (GM-CPC) in Para-28, this is what stated by
this Court:

"28....... when joint written statement has been filed,
one of the defendants cannot be allowed to take
inconsistent stand without the consent of the other
defendants. The co-defendants are disputing the
codicil. Therefore, the Trial Court was not justified in
allowing the application. While it is true, amendments
have to be considered liberally. But, it depends upon
the facts and circumstances of each case. In the
present case, the proposed amendment lacks bona
fides and it is highly belated. Therefore, the impugned
order cannot be sustained in law."

19.  Therefore, it is clear that the averments relating to
codicil is already rejected and it is held to be belated. In none
of the provisions of Code of Civil Procedure, it is provided
for replacement of the written statement filed by a party. The
separate written statement sought to be filed by the third
defendant is inconsistent and in complete variance with the
averments made in the joint written statement filed by him
along with the other defendants. The other defendants are not
in agreement with the theory of codicil and they are the
petitioners in the present writ petitions.

20. e e essecssccee

21. The learned counsel and senior counsel for the
respondents submit that there is no patent illegality or
violation of principles of natural justice in the impugned
order and only an opportunity is given to the party to bring
on record the subsequent event and therefore this court
cannot interfere in such matters under its supervisory
jurisdiction. I have given my anxious consideration to the
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contentions and the authorities on which reliance was placed
and I am of the view that the third defendant alone is not
legally entitled to file a separate written statement when he
has already filed joint written statement and the said other
defendants are not in agreement with the proposed pleadings
which are in complete variance from the original pleadings,
this court is definitely entitled to interfere with such an order
to correct the same. The trial court has proceeded only on the
basis that if the third defendant is not provided opportunity to
bring on record the proposed averments by way of separate
written statement, it would lead to multiplicity of
proceedings. The court below has failed to consider the other
facts of the case where the third defendant has already filed
common written statement, other defendants are not in
agreement with the proposed pleadings, delay in filing such
application, proposed pleadings being in complete variance
with the original pleadings and the principles of res judicata.”

(emphasis by Court)

29. The aforesaid two judgments in Narendra Singh's case and
R.D. Suresh's case were followed by a bench of the High Court of
Manipur at Imphal in the case of Dr. M.S. Abdul Khaliq Chishti &
Anr. vs. Sheikh Abdul Hye Chishti & Ors.’

30. In the present case, the amendment sought is with regard to the
share in the rent of the property in dispute which, in turn, it is
contended, is based on the entitlement to the ownership of the
property in dispute. Though in a paragraph of the amendment
application, the share of the defendants has been stated to be %2 — 14
each with regard to the suit property, pursuant to a bequest in favour
of Smt. Nani Bai Kedia, which bequest is apparently based upon a
Will of Mathura Prasad Kedia, however, that Will would also be
subject to proof. That may also entail consideration of the fact
whether the bequest in favour of Smt. Nani Bai Kedia was a bequest
for her life time or was it absolute. Under such circumstances, there
may arise issues in the future with regard to the entitlement of the
defendant no.2, who has not joined in filing the aforesaid amendment
application. There is no averment in the amendment application that

whether any consent was obtained by the defendant no.1 from the

7 2016 SCC Online Manipur 1
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defendant no.2 in filing the aforesaid application for amendment.
Thus, without a joint application for amendment or without consent
of the defendant no.2 with regard to the application for amendment,
the amendment application seeking amendment of a joint written
statement, if allowed, may prejudice the rights of the defendant no.2.
As such, the amendment would not be permissible and the ratio of

Narendra Singh would squarely apply.

31. There may be various other instances where a serious anomaly
may be created by one defendant filing an amendment application
leading to jeopardizing the rights and interests of other defendants,
who join in filing a written statement. For example, one of them may
seek to withdraw an admission made in the joint written statement, or
may choose to make an admission. Moreover, such an amendment
application may contain averments which may be couched in
language that may seem to, ostensibly, serve the interest of all
defendants who had joined in the written statement, but may require
closer scrutiny by other defendants to understand and verify the
averments made.

If the Courts are not vigilant to nip in the bud such a situation
from arising, several complications may arise in the future that may
complicate issues and unnecessarily delay the outcome of the

suit/proceedings including multiplicity of legal proceedings.

32. It is, therefore, held that where a written statement is jointly
filed by a group of defendants, it cannot be amended at the behest of
one or more such defendants unless the other defendants who are
signatories to the joint written statement, expressly consent to the
amendments sought.

Even in cases where a ground of defence is raised in an
amendment application that appears to reflect the interest of each of
the defendants who had filed the joint written statement, the consent
of those defendants, who had not moved that amendment application,

would be required.
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Only after the court has considered this aspect, it may proceed
to consider the amendment application as per the extant provisions of

Order VI Rule 17 CPC.

33. In the present case, since the matter has been remanded by the
revisional court to the trial court, in which order of remand I have
found no error, the trial court is required, before adjudicating as to
whether the amendment application (68 %-2) ought to be allowed or
not, to first undertake the exercise of ordering service of the
amendment application 68 -2 on the defendant no.2 so that her
consent or otherwise, with regard to the amendment application, be
obtained. Once such service on the defendant no.2 is found by the
trial court to be sufficient, it would duly proceed with the matter in

accordance with law.

34. Subject to the observations made above, the impugned
judgment and order dated 26.7.2023 passed in Civil Revision No.3 of

2023 is affirmed, and the petition is dismissed.

Order Date :- 16.4.2024
SK

(Jayant Banerji, J)



