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IN THE HIGH COURT OF MADHYA PRADESH

AT INDORE

BEFORE
HON'BLE SHRI JUSTICE SUBODH ABHYANKAR

ON THE 10" OF DECEMBER, 2024

WRIT PETITION No. 28689 of 2022

GORI SAXENA
Versus

THE STATE OF MADHYA PRADESH DIRECTORATE AYUSH AND
OTHERS

Appearance:
Shri Sumeet Samvatsar - Advocate for the petitioner.

Shri Bhuwan Deshmukh , GA on behalf of Advocate General.

ORDER

1]  This petition has been filed by the petitioner under Article
226 of the Constitution of India seeking the following reliefs:-

“7.1 It is therefore most respectfully prayed that this
petition be allowed with cost: and an appropriate writ,
order or directions be issued against the
Respondents for quashing Order No. Stha/22/518-21
dated22ndFebruary,2022 (Annexure-P/6),

7.2. 1t is further prayed that, appropriate writ, order, or
directions be issuéd against the Respondents for
quashingOrderStha/2022/2319-20 dated 8" August 2022
(Annexure P/10);
7.3. It is further prayed
that writ, order, or directions be issued
against the Respondents for quashing reply dated 7th
September, 2022 (Annexure-P/12);

7.4.1t is further prayed that, appropriate writ, order, or
directions be issued against the Respondents for
quashing the illegal recovery initiated by the
Respondents against the Petitioner,
7.5. That, this Hon’ble Court may further please to
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grant any other relief, if

"deems fit in present facts and circumstances”
2]  The petitioner is aggrieved by the order dated 22.2.2022,
(Annexure P-6) and the order dated 8.8.2022 (Annexure P-10).
Vide the order dated 22.2.2022 a recovery to the tune of
Rs.2,51,038/- has been made against the petitioner on the ground
that she has been wrongly given the increment in pay on account
of the circular dated 19.6.2013 (Annexure P-5) which relates to
sterilization (Nasbandi), and which according to the respondents
has not been properly applied. Subsequently on 8.8.2022
(Annexure P-10), the respondent no.2 has also issued a demand

letter of Rs.2,51,038/- on the same ground.

3] In brief facts of the case are that the petitioner is posted as
Staff Nurse at District Ujjain, and she was granted advance
increment on the basis of the circular dated 25.7.2001 which,
with a view to promote the family planning programme, and to
encourage the government servant to opt for
vasectomy/tubectomy (Nasbandi), provides for a payment of an
advance increment. The order in respect of advance increment
was passed on 19.6.2013( Annexure P-5), however, after a period
of around 13 years, i.e., on 22.2.2022, the impugned notice has
been issued to the petitioner, and a recovery to the tune of
Rs.2,51,038/- has been made against her without affording any
opportunity of hearing. Another demand notice by way of order

dated 8/8/2022 has also been issued to her wherein it is
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mentioned that since the petitioner has already operated herself
prior to 24.2.2010, she is not entitled to the benefit of the circular
as provided to her on 19.6.2013.

4]  Counsel for the petitioner has drawn attention of this Court
to circular dated 25.7.2022 (Annexure P-2) which clearly
provides that to promote the family planning the Government is
providing advance increment to the person who agrees for
vesctomy/tubectomy (Nasbandi). It is further submitted that even
assuming that the petitioner was granted advance increment on
account of wrong interpretation of the aforesaid circular, the
amount cannot be recovered after a period of 13 years as there is

no suppression of facts by the petitioner.

5] In support of his submission, counsel for the petitioner has
also drawn the attention of this Court to the decision rendered by
the Supreme Court in the case of Thomas Daniel Vs. State of
Kerala and others reported as 2022 SCC online SC 536.

6] Counsel for the respondent/State on the other hand has
opposed the prayer, and it is submitted that it was a precondition
in the aforesaid circular that such person, who has got
himself/herself operated upon should be a public servant at the
time operation, and has also relied upon circular dated 14.9.2006

(Annexure R-1).

7] Heard. Having considered the rival submissions, and on

perusal of the documents filed on record it is found that so far as



VERDICTUM.IN

W.P.N0.28689/2022

the order dated 19.6.2013, on the basis of which the petitioner has
been granted the benefit of advance increment is concern the

same reads as under:-

Sh/TATTAT/13/1481 ool el 19.6.13
37TCRT

AT YA fAHTIT G sh. TATUA/3/9/2001/1/1/3 TEAten
25/07/2001/ 7-T%-01 gRT & a1 fA&megar Arareht 7y e T
AT TI6 A Ufd A1 SeapAN HFRAT gRT &l Sifdd  aal W
feaTe 10/12/2008 T THAET TR F T dd<l gl Tar # sufeafa
feares 24/02/2010 & Elpd A A Aefei@d AR
IGRIGGACERIRIGIES

feaTer 24/02/2010 T 7440 + 2400 = 9840

@ Shafd aeai A Ta daaT g U 7740 + 2400 = 10140

FIATERT 3SR sh. 3034/01.06.2011 8640 +2400 = 11040

g -

fEcataardy @ & 24.02.2010 & ad<

gfg

300+300+300 =900
01.07.2011-8950+2400 = 11380
01.07.2012-9330+2400 =11730

8]  Whereas the circular dated 14.9.2006 (Annexure R-1) on
which the respondents have relied upon the same reads as under

reads as under:-

HEY U2l AHA
ATATT YRMH TAHTIT
d-i:iloHl, deeld Hde, HIUlel
ShaTeh T1-3/4/2004/3/Th, rarer, f&ATeh 14.9.2006
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I &b THE TaHTT,

37egeT, YoTEd AVS, 7.9, TdTfeRR,

HAES AP,

HAET faHTImee,

AT Polde,

FHET HET HrUTe HABRY, el gamad,

HET TS|
fw:- AT Taei gRT TaF A1 Ufd/afd &l URAR HedToT HRIHH & 3ddrd
FHIE AT B W 3 At fet arare|

T AT gRT URAR HedT0T PRIPH P WcdTed Pl DI T8 o
TS/ T T aTer AMHDHIT Jaeht Y 3T Iqagig TPpd Hiat Tadt
AT TR 15.01.1979 & 9] 1 a5 | ok waArad 46/91/1/3/79 eATw
29.01.79 # UrFHIT Agepl gRT Ta= 3r¥ar ufa/afa & ar SHfdd a<at & a5
THIET HTIRRAT P W a1 3IA dqagigd gon N faa gt & a1
THIT HTRRAT I W a1 3IA dqagigdi gon N Afaa =t & a1
THIC! WA HA W Th ddAgig P Jradre frar aar ar| deuranq
SRR ANfd 3 MU AT §T IRTT shareh #W-3/9/2001/1/3 AT 7.8.2001
ERT Ueh NI e & 91 Aqd=al/3TIRLAT el W & AfAH ddaaqigar g2am
a1 Shfaa goat & a1E ATa=Er ATWAA TS W Th IdAgTg SeF BT Taer=
feram s B
2/ AT & AIfT & HAINT SWIeFd Thpe ATAH ddAGTG Pl SN AHDIT
Qges &7 Aae AR Tpar S1ar &, 3 #iasT 3 AraehIg Yaeh 6 ueie=ta g
AT ITAHTH FARITEIT el W TE dAAgE SHT H AT &l STl &

3/ ATHHTT Geareh! §RT 37 HIY F [ATHeeT =ararerdl & ATfIAT aR—R H1 &1 &
YUl A Al AT gRI Jg ARG fhar ® 6 &fipa 30
AAgTG AT TETAT ATHDIT T D Pl " ThITd el ATAT AT ATy |

4/ TT A GRT A gaeen aRua A 1-3/9/2001/1/3 AT
07.08.2001 ERT fAUTRS T FYUTd WA gV AT foram 7 ¥ o 5= emaehrar
aeht gRT G H URAR HoAT0T HRIhH AT o el TAGATHR AT I17
%, 37 & Fad 36l AFHT dehi T AdAgg cThdld dded AT T A4,
e AT, =TT { 3MELT UTCd & 970 & T 37Ul & Gara-Har [Aehet 718
o gepoit & 3rdiel & Farg-der &, 376 Fafed fasmr faf fasmr & &
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ST TAYIR, ~ATATI 3112 & Taeg 31dol/ATRIHT SR i) PRI dc
TSl T ST | AT ATHDIT DT Bl 3FA ddIgig A ThITd dcled AT oTel (bl
S|

9] The demand notice which has been raised by the

respondents on 8.8.2022, reads as under.

ufd,

AT I Ferha

(FETheTa),

MEhTT TN 3 de fafhearera
RS A0S, 3591 700
frw=y: - ITOTAT UFeh o AT A|

IRIFd AT & @ § 5 3Ud 39 dEAed & AGA HATD/ T
AT./1483-84, Sooid f&Aid 19.06.2013 §RT &Y FAdedr & fod daaqfs
fogfe i & uera & W A Fafd HudH ZRT HUH [Hgfe Rdie
24.02.2010 & Gd # 30 FHad) axardt g off 36 T 3MuhT GargiEaeh H
TYFd HATeleh PV Ud AWT Sgoled gRT 3Hdellched I & URATA ol IS YT
& ForEd®U AP I DI T BT AT UHeh AR 2,51,038/- A
(ST T TRl FolR 3BT ®UA) 3T Sb ATATA AAT ddd PBeldT & AT
¥ STAT AU drfeh Uy Gargieder # ot a1 3mufa & farretor fhar o
|

(o)

)
AR ededR 3gde Rfehear sgrfaarea

Ioold(A.T.)
10] On perusal of the aforesaid circular dated 14.09.2006, and

the subsequent demand raised by the respondents, this Court is of
the considered opinion that the aforesaid circular has been issued
by the State Government only to promote its family planning

programme, and in such circumstances, if a person who has
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already taken steps for the family planning by resorting to
Nasbandi prior to his appointment, and is subsequently appointed
in the government service, cannot be said not to promote the the

government’s family planning programme.

11] This court is of the considered opinion that if a public
spirited  person, regardless of the fact whether he is a
government servant or not, unselfishly gets himself/herself
operated upon for family planning, such person cannot be
deprived of the benefit of the aforesaid circular which provides
for advance increments to government servants opting for family
planning. This is for the reason that the ultimate object of the
government is to control the birth rate and the explosion of
population by resorting to family planning only, and if a person has
contributed to the same cause while he/she was not in government
service and subsequently joins the same, he/she is also entitled to
the benefit of his/her benevolent act of helping the government in

the retiral clause.

12] Also taking note of the fact that the respondents have effected
the recovery against the petitioner on the ground that the advance
increment has wrongly been given to her by interpreting the
circular in a different manner after a period of 13 years. In such
circumstances also, the case of the petitioner would also be covered
by the decision rendered by the supreme Court in the case of

Thomas Daniel (supra) para 9 of the same reads as under:-



das
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“(9) This Court in a catena of decisions has consistently held that if
the excess amount was not paid on account of any misrepresentation
or fraud of the employee or if such excess payment was made by the
emplover by applving a wrong principle for calculating the
pay/allowance or on the basis of a particular interpretation of
rule/order which is subsequently found to be erroneous, such excess
payment of emoluments or allowances are not recoverable. This
relief against the recovery is granted not because of any right of the
employees but in equity, exercising judicial discretion to provide
relief to the employees from the hardship that will be caused if the
recovery is ordered. This Court has further held that if in a given
case, it is proved that an employee had knowledge that the payment
received was in excess of what was due or wrongly paid, or in cases
where error is detected or corrected within a short time of wrong
payment, the matter being in the realm of judicial discretion, the
courts may on the facts and circumstances of any particular case

order for recovery of amount paid in excess.”
(emphasis supplied)
13] In view of the facts and circumstances of the case, this
Court has no hesitation to come to a conclusion that the
impugned orders dated 22.2.2022 and 8.8.2022 cannot be
sustained in the eyes of the law, deserve to be and are hereby

quashed.

14] Accordingly, the petition stands allowed and disposed of.

(SUBODH ABHYANKAR)
JUDGE



