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1. The present application under Section 482 of The Code of Criminal
Procedure (hereinafter referred as "Cr.P.C") has been filed for quashing the
order dated 1.7.2024 passed by Additional Sessions Judge/Special Judge
(POCSO Act), Court No. 2, Varanasi, in Criminal Revision No. 422 of 2022
(Waseem Riaz vs. State of U.P.) whereby the Revisional Court affirmed the
order dated 13.10.2022 passed by Additional Civil Judge (Senior
Division)/Judicial Magistrate, Court No. 2, Varanasi on an application under
Section 457 read with Section 451 of Cr.P.C for release of the Indian
currency of Rs. 1,87,00,000/-, which was seized during the investigation of
Case Crime No. 46 of 2022, under Sections 419, 420, 406, 120-B, 411, 467,
468, 471 of L.P.C. registered on 21.04.2022 at Police Station Chetganj,
District Varuna (Commissionerate Varanasi) filed by the present applicant on

behalf of his father after having authority, which has been dismissed.

2. Brief facts as culled out from the record are that the applicant filed an
application under Section 457 read with Section 451 of Cr.P.C. for release

Indian Currency Rs. 1,87,00,000/- which has been recovered and seized
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during investigation of Case Crime No. 46 of 2022 registered at Police
Station Chetganj, District Varuna (Commissionerate Varanasi) from co-
accused Sachin Sharma. As per the recovery memo dated 28.04.2022, Indian
currency has been recovered in denomination of Rs. 2000/-, Rs. 500/-, Rs.
200/-, Rs. 100/- as 983, 33088, 600 and 700 respectively stating that the

applicant is the real owner of the aforesaid case property.

2(1). After lodging of the First Information Report dated 21.04.2022, which
has been registered by private opposite party no. 2 against four named
accused persons by first informant who is admittedly an agent of Sapos
Services Pvt. Ltd. (collection company). During the investigation Police
seized the Indian currency of Rs. 1,87,00,000/- by recovery memo dated
28.04.2022.

2(i1). After completing the investigation, charge sheet has been submitted
against four accused persons under Sections 419, 420, 406, 120-B, 411, 467,
468, 471 of I.P.C. and the trial of the aforesaid case is pending.

2(ii1). The present applicant filed an application on 13.05.2022 under
Section 457 read with Section 451 of Cr.P.C. to release the seized Indian
currency on behalf of his father, on the basis of authority which has been
given by his father as the applicant is sole son, who look after the business
of his father, passed for interim custody in favour of the applicant, who
claimed himself to be the owner of the property seized, which has been
dismissed by learned Magistrate on 13.10.2022. Being aggrieved by the
order of the learned Magistrate, applicant filed Criminal Revision which has

also been dismissed on July 1, 2024.

2(iv). The accused persons have not filed any application to release the

Indian currency till today.

2(v). The first informant has not filed any application to release the
aforesaid cash in his favour till today and admittedly he gave consent to

release the aforesaid Indian currency in favour of present applicant.

3. The Learned Magistrate observed that the present Indian currency is a

case property of the aforesaid Case Crime. However, observed that the
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applicant is real owner of the seized Indian currency. There is no dispute
with regard to the ownership of the aforesaid currency. As per pre-
summoning evidence (statement of first informant), the first informant

collected the aforesaid amount on behalf of father of the applicant.

4, The Income Tax Commissioner filed an application to release
aforesaid cash stating that the source and nature of seized cash could not be
explained. On 07.09.2022, the S.H.O. Chetganj, Varanasi was issued
requisition letter which has been served but the S.H.O. has not delivered
cash to Income Tax Department. It is further alleged that the seized amount
represented is undisclosed income, the objection of the assesse have to be
decided under Section 132 of the Income Tax Act itself and the court has no
power to decide the application in similar proceedings under Section 457 of
Cr.P.C., which has been rejected vide order dated 13.10.2022, and Criminal
Revision has also been filed against the order dated 13.10.2022, which has
also been rejected by Additional Sessions Judge Court No. 2, Varanasi on

02.07.2024.

5. Learned Senior Counsel submits that the impugned order has been
passed without considering the facts and circumstances and position of law.
It 1s further submitted that there is no dispute with regard to the ownership of
the aforesaid Indian currency, which has been recovered and seized during
the investigation of case crime no. 46 of 2022. There is no argument so far
as the offences of prevention of corruption Act are concerned. There is no
reason as well as argument by the State as to why the money is required to
be detained when it is the contention of the prosecution that the investigation

is completed.

6. Learned Senior Counsel for the applicant relied upon the judgment of
Apex Court in the case of Sunderbhai Ambalal Desai Vs. State of Gujarat,
2002 (10) SCC 283. The applicant expressed his readiness and willingness
to execute a bond to produce the same before the Court as and when

required to do so as per Section 102(3) of Cr. P.C.

7. Sri Gaurav Mahajan, learned counsel for Income Tax Department

requested to assist the Court in the matter, in response to aforesaid request
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and after receiving instruction, who admits that no other proceeding has

been filed against the order dated 02.07.2024.

8. Per Contra, learned AGA as well as Sri Gaurav Mahajan, learned
counsel for Income Tax Department have not denied the factual matrix of the
present matter and also admitted that the aforesaid Indian currency has not
been seized under Section 132(A) of Income Tax Act, 1961 or no other case

has been lodged under any other Act.

0. Heard, Sri Manish Tiwary, learned Senior Counsel assisted by Sri
Atharva Dixit and Sri Pranav Tiwary, learned counsels for the applicant, Sri
Gaurav Mahajan, learned counsel for Income Tax Department, Sri Vedanta
Agarwal, learned counsel for opposite party no. 2 and Sri Tej Bhan Singh,

learned A.G.A for the State and perused the material on record.

10. Present matter is related to interim custody of seized Indian Currency
in the above noted case. Learned Magistrate dismissed the release
application of the applicant and a Criminal Revision has been filed against
the order dated 13.10.2022 passed by the learned Magistrate, before the
Sessions Judge, which has been decided by Additional Sessions
Judge/Special Judge (POCSO Act), Court No. 2, Varanasi on July 1, 2024
and affirmed the order passed by the Magistrate.

11. Before adverting to the relief sought by the applicant, it would be
essential to mention few more facts which are relevant. A brief reference of
the authority given by father of the applicant in favour of the applicant as
well as consent of the opposite party no. 2/first informant are essential for

further consideration, which are as under:

11(1). F.I.R. dated 21.04.2022 has been lodged by the opposite party no. 2
against the four named persons namely Amit Mittal, Sonu Lakda, Sandeep

Khatri and Abhishek Goyal as:

T 7 SFT TH A8 T8 ST Ao IRIH] 8IS fAdeT &
& greff 3ifasT YT gF TIHER T BT AT THSIT T ST TG
PT [FarH] § 81T YT 37T TIRTET & SIeTyY GIeYR arRTorT 4 mrelf
GIarT i o o U1 5 dowt d7o & e 9% & vl § 4
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PUHI & HoT Y R Pl TN Bl ST &IST PR S § SN TTH TPe
PEIFIT BT § [3T1a 16.04.2022 I HR RIGR 37g1 PAR U0S &
AIGIST TI¥ 8400412764 G 3I1UYF Tl FIGIgeT F9% 7506721039 F
BIT ST 3R 37 BT 15 H 3779 & e U clabv 37795 3brac 4 IaT
&1 U o PHIT B} TR BT TSIk FEH ST [Aier 3% T97
fATer HISTgeT 9N 8427612327 3R @ET 1 I8 @ce 3prdce & 3T
§T 1T YD 97 NGV STHT BT & ST @710 18.04.2022 B H
31 fATer b J9T e | §IT @va ID FAcledl [T 3w o8
fAer T o 4 Il qrcl | TgE & T I [&71F 20.04.2022 B THT
g8 10.00 5T §TBRI & FPGT [BY §Y PoT b 2 IRIS &G P Cavd
Fa @& [T § AT I I9 G777 @& Forsledr R Siifthw gv ggar
gl g¥ 31T 3% 9T forTer g Iwas 2 \reft 5if FH: G ABST T TG
Gl 5 FlerieT & ERATIT & &I o Ggel & Fige o FN 7 PET 1 T
FIFT &% 3BT H CTHUR 3% & & IR SiIfeT & 37a¥ &1 GFR R 4 ¥
Sl FI7ar @ o1y JeaT 137 Ik &R wre grEres] avd g9 a7 aR)
T HIRT B9 SR 8T § el 7 H G HX RIS 3781 AR gie 4l
3i11%er 5 Fige o 978 e oI §aiT I T8 el alet PR 4 7Y &l d A=
BT A TR H BT & Sii 7T & T G & § Y ST & GER I F
GIETEST BV §Y HRT HINT 9T Glab] GRIR 81 TY IF 1Tl BT Brhl TeareT
135 @fdT &7 [Aer) 3 FEIeT G SIgRI & & Ifdd Ppril priare!
Fvd dH pur x| mreff  Sfda g@T dlo To 8299046897 faTidw
20.04.2022 I G5 @ToFoTlo HIRF FIT FIeT leT &7 STFY BRIT T/ "

11(i1). Opposite party no. 2/ first informant filed no objection against

the release application of the applicant which is as follows:

“2. J8 [ FH 0T 7 aHT RIS g7 FEIBT HHTT [T T 0

12/361 1-7 3ToTG TR FORSIET U1 YAYY T4 IRITH &’ § 0
1,87,00,000/- (V& @RIS TR &RG ©0) @1 Reflor mrefamas famfasr
13.05.2022 910 =7 H JET & I guf st qreff/art @l 81
YUl NI I ReTor & BH et arsior d1 o

3. I8 & IF g 10 =TT FRT 61T RIT & &7 5 31ag<h Bl
STt & ag grefl/are] @1 Sk GRIe T RIS @ ge 7 3agh 15 T
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T P T 781 8 Ul Rfd 7 Sk eIl afie Rarer @ ger 7 Reffor
15T ST =TT 81T

11(ii1). The applicant filed release application aforesaid, as son of the owner
of the firm Kamal Sarees i.e. on behalf of his father on the basis of following

authority:

"3 TETHT FHIT GF ¥G0 HIEHS IHid [ - §Fo 12/ 361 H-7 3G TR FORSIET,
7T - HYR, TGS GRIUH] BT [Hare] & T BHT IS 79 FH BT HITRISR &1 FH BT
GST. IN\UIN 7T%- 09ANPPK48371ZI & i #¥ 37 SI1aT & T G5 &g T4 U7 & 31
HRU Ih HH BT TH1 B/ fafed @ R T afiq Raror g7 geadsr HH1e [Hard] - oo
12/361 - 7 3TTE TR FORSIE], & - YGs, T4 RTINS GRT [T TR 3
e H 4 g8 WEHId U 379+ GUf EI91-Eq19T 4 54T [a! TR STeveed! & ENISING Y
VETE/"

12. It is admitted fact that the aforesaid seizure has been made under
Section 102 of Cr.P.C. The scheme of seizure under Section 102 of Cr.P.C. is
material different from other Act. Section 102 of Cr.P.C. reproduced as
under:
"102. Power of police officer to seize certain property:- (1) Any police officer may
seize any property which may be alleged or suspected to have been stolen, or which

may be found under circumstances which create suspicion of the commission of

any offence.

(2) Such police officer, if subordinate to the officer-in-charge of a police station,

shall forthwith report the seizure to that officer.

(3) Every police officer acting under sub-section (1) shall forthwith report the
seizure to the Magistrate having jurisdiction and where the property seized is such
that it cannot be conveniently transported to the Court, he may give custody thereof
to any person on his executing a bond undertaking to produce the property before
the Court as and when required and to give effect to the further orders of the Court

as to the disposal of the same.
13. A plain reading of sub-section (1) of Section 102 indicates that the
Police Officer has the power to seize any property which may be found
under circumstances creating suspicion of the commission of any offence.
The legislature having used the expression 'any property' and 'any offence’
have made the applicability of the provisions wide enough to cover offences

created under any Act. But the two pre- conditions for applicability of
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Section 102(1) are that it must be firstly; 'property' and secondly; in respect
of the said property there must have suspicion of commission of any offence.
However, the said order of seizure is only a temporary order and in terms of
sub-section (3) of Section 102 of Cr. P.C., the police officer seizing any
property on the grounds of suspicion of an offence is required to forthwith

report the seizure to the Magistrate having jurisdiction.

14. The said property seized is required to be produced before a Court
and/or reported to a Magistrate. In such cases, the court would have the
power to pass necessary orders with regard to the said property. In terms of
Section 457 of the Cr.P.C., whenever a property is seized by any police
officer and is reported to the Magistrate, the Magistrate is empowered to
make such orders as he thinks fit in respect of disposal of the property or the
delivery of such property to the person entitled to the possession thereof. In
cases where such person cannot be ascertained, the Magistrate can pass

orders in respect of the custody and production of such property.

15. It would be useful to refer the provisions of Section 451 and 457 of

Cr.PC. which reproduced as under:

"451. Order for custody and disposal of property pending trial in certain cases.-
When any property is produced before any Criminal Court during any inquiry or
trial, the Court may make such order as it thinks fit for the proper custody of such
property pending the conclusion of the inquiry or trial, and, if the property is
subject to speedy and natural decay, or if it is otherwise expedient so to do, the
Court may, after recording such evidence as it thinks necessary, order it to be sold

or otherwise disposed of.

Explanation- For the purposes of this section, "property" includes (a) property of
any kind or document which is produced before the Court or which is in its

custody.

(b) any property regarding which an offence appears to have been committed or

which appears to have been used for the commission of any offence.

457. Procedure by police upon seizure of property.- (1) Whenever the seizure of
property by any police officer is reported to a Magistrate under the provisions of
this Code, and such property is not produced before a Criminal Court during an
inquiry or trial, the Magistrate may make such order as he thinks fit respecting the

disposal of such property or the delivery of such property to the person entitled to



VERDICTUM.IN

8

the possession thereof, or if such person cannot be ascertained, respecting the

custody and production of such property.

(2) If the person so entitled is known, the Magistrate may order the property to be
delivered to him on such conditions (if any) as the Magistrate thinks fit and if
such person is unknown, the Magistrate may detain it and shall, in such case,
issue a proclamation specifying the articles of which such property consists, and
requiring any person who may have a claim thereto, to appear before him and

establish his claim within six months from the date of such proclamation."

16. Section 451 clearly empowers the Court to pass appropriate orders
with regard to such property, Firstly; for the proper custody pending
conclusion of the inquiry or trial; Secondly; to order it to be sold or
otherwise disposed of, after recording such evidence as it think necessary;
Thirdly; if the property is subject to speedy and natural decay, to dispose of

the same.

17. In Sunderbhai Ambalal Desai Vs. State of Gujarat, 2002 (10) SCC
283, the Supreme Court observed that application under Section 451 Cr.P.C
with regard to perishable goods, narcotics, contraband, vehicles, cash and
ornaments that are subject matter of criminal proceedings to be decided
expeditiously and judiciously. The various guidelines and direction issued by
the Apex Court after referring the judgment of Smt. Basawa Kom
Dyanmangouda Patil v. State of Mysore and Anr., (1977) 4 SCC 358, are
relevant to reproduce as paragraphs 7, 8, 9, 10, 11 and 12 which are as
under:

"7. In our view, the powers under Section 451 Cr.P.C. should be exercised

expeditiously and judiciously. It would serve various purposes, namely:-

1. Owner of the article would not suffer because of its remaining unused
or by its misappropriation.

2. Court or the police would not be required to keep the article in safe
custody;

3. If the proper panchanama before handing over possession of article is
prepared, that can be used in evidence instead of its production before the
Court during the trial. If necessary, evidence could also be recorded
describing the nature of the property in detail ; and

4. This jurisdiction of the Court to record evidence should be
exercised promptly so that there may not be further chance of
tampering with the articles.
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8. The question of proper custody of the seized article is raised in number
of matters. In Smt. Basawa Kom Dyanmangouda Patil v. State of Mysore
and Anr., [1977] 4 SCC 358, this Court dealt with a case where the seized
articles were not available for being returned to the complainant. In that
case, the recovered ornaments were kept in a trunk in the police station
and later it was found missing, the question was with regard to payment
of those articles. In that context, the Court observed as under-

"4. The object and scheme of the various provisions of the
Code appear to be that where the property which has been
the subject-matter of an offence is seized by the police, it
ought not to be retained in the custody of the Court or of the
police for any time longer than what is absolutely necessary.
As the seizure of the property by the police amounts to a
clear entrustment of the property to a Government servant,
the idea is that the property should be restored to the original
owner after the necessity to retain it ceases. It is manifest that
there may be two stages when the property may be returned
to the owner. In the first place it may be returned during any
inquiry or trial. This may particularly be necessary where the
property concerned is subject to speedy or natural decay.
There may be other compelling reasons also which may
Justity the disposal of the property to the owner or otherwise
in the interest of justice. The High Court and the Sessions
Judge proceeded on the footing that one of the essential
requirements of the Code is that the articles concerned must
be produced before the Court or should be in its custody. The
object of the Code seems to be that any property which is in
the control of the Court either directly or indirectly should be
disposed of by the Court and a just and proper order should
be passed by the Court regarding its disposal. In a criminal
case, the police always acts under the direct control of the
Court and has to take orders from it at every stage of an
inquiry or trial. In this broad sense, therefore, the Court
exercises an overall control on the actions of the police
officers in every case where it has taken cognizance."

9. The Court further observed that where the property is stolen, lost or
destroyed and there is no prima facie defence made out that the State or
its officers had taken due care and caution to protect the property, the
Magistrate may, in an appropriate case, where the ends of justice so
require, order payment of the value of the property.

10. To avoid such a situation, in our view, powers under Section 451
Cr.P.C. should be exercised promptly and at the earliest.

11. Valuable Articles and Currency Notes With regard to valuable
articles, such as golden or sliver ornaments or articles studded with
precious stones, it is submitted that it is of no use to keep such articles in
police custody for years till the trial is over. In our view, this submission
requires to be accepted. In such cases, the Magistrate should pass
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appropriate orders as contemplated under Section 451 Cr.P.C. at the
earliest.

12. For this purposes, if material on record indicates that such articles
belong to the complainant at whose house theft, robbery or dacoity has
taken place, then seized articles be handed over to the complainant
after:-

(1) preparing detailed proper panchanama of such articles;

(2) taking photographs of such articles and a bond that such
articles would be produced if required at the time of trial; and

(3) after taking proper security.”

18. In the case of General Insurance Council v. State of A.P., (2010) 6
SCC 768 the Supreme Court reiterated that need for compliance of
directions given in the case of Sunderbhai Ambalal Desai (supra). A similar
view has also been taken in the case of Biswajit Dey v. State of Assam, 2025
SCC OnLine SC 40 at para 23.

19. It is settled position of law that no person shall be deprived of his or
her property without the authority of law, as declared by Article 300A of the
Constitution of India. Therefore, when the property, so seized by the
investigating agency, need not physically remain with the prosecution to
bring the trial or litigation, relating to or connected with the seized property,
to its logical conclusion, then the seized property shall be released to the
rightful owner, or the person who is entitled thereto. As to who is the rightful
owner or the person entitled to the possession of the property shall be guided

by the proof based on preponderance of the probabilities.

20. However, it is made clear that the release of the property in favour of
the owner or the person found to be entitled to the possession of the
properties shall not operate as the declaration of title of that person to the
property which shall always be subject to the litigation, if any pending or to
be instituted before the Civil Court.

21.  After having gone through the entire material on record the following

facts emerged:



VERDICTUM.IN

11

(i) The Indian currency of Rs. 1,87,00,000/- has been seized under
Section 102 of Cr.P.C. on 28.04.2022 from co-accused Sachin Sharma and a
recovery memo has been prepared.

(i1) F.LR. of the present case has been lodged on 21.04.2022 at 00:32
AM. The applicant filed the present release application before learned
Magistrate on behalf of his father on 13.05.2022 stating that father of the
present applicant run a firm Kamal Sarees, due to illness and old age of his
father, the applicant solely look after the aforesaid firm. The applicant
contracted Sapos Services Pvt. Ltd. situated at Bangalore. The amount of Rs.
2,00,00,000/- has been delivered to Sapos Services Pvt. Ltd. which is
endorsed in the cash book and ledger account of the firm. Ankit Shukla
agent of Sapos Services Pvt. Ltd., who delivered the aforesaid amount to the
accused persons and except the present applicant, there is no other owner of

the aforesaid Indian currency.

(ii1)) Accused persons have not filed any release application claiming the

owner of the aforesaid Indian currency in their favour.

(iv) The opposite party no. 2 / first informant have a collective agents has
given a consent in favour of the present applicant for release the aforesaid

amount.

(v) The Income Tax Department has not filed any proceedings against the
order passed by Additional Sessions Judge, Court No. 2, Varanasi on

02.07.2024 in a Criminal Revision.

(vi) The learned Magistrate has observed that applicant is prima-facie

owner of the aforesaid Indian currency.

23. In view of the aforesaid facts and circumstances and keeping in mind
the position of law in the judgment of Sunderbhai Ambalal Desai (Supra),
the present application under Section 482 of the Code stands allowed. The
impugned orders dated 13.10.2022 and 01.07.2024 passed by the Additional
Civil Judge (Sr. Division)/Judicial Magistrate, Court No. 2, Varanasi and
Additional District and Sessions Judge/Special Judge (POCSO Act), Court
No. 2, Varanasi, arising out of Case Crime No. 0046 of 2022, under Sections
419, 406, 420, 120B, 411, 467, 468, 471 of I.P.C., P.S. Chetganj, District
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Varanasi, are hereby quashed and Indian currency, which has been seized by
the police under Section 102 of Cr.P.C. during the investigation of Case
Crime No. 46 of 2022, under Sections 419, 420, 406, 120-B, 411, 467, 468,
471 of L.P.C. is liable to be released as interim release subject to the
judgment of case in favour of the applicant after submitting indemnity bond
with undertaking that after decision of this case, if aforesaid released amount
is found to be paid to any other person, applicant will return within
stipulated time as directed by the trial court as well as after furnishing a
surety of immovable property having value of Rs. 2,00,00,000/- by the

applicant on following conditions:

(1) The learned Magistrate is directed to release the aforesaid Indian
currency in favour of the applicant an interim release subject to the decision

of the case;

(i)  After preparing a detail Panchnama/ inventory of the seized Indian
currency of Rs. 1,87,00,000/- which has been seized by the police on
28.04.2022 with their numbers or denomination and the accused persons,
first informant and the applicant shall sign the said inventory, after taking

colour photographs of Indian currency.

(i11)) The photographs of such Indian currency notes should be attached and
counter signed by the first informant, accused persons and the present

applicant.

(iv) The court concerned 1s directed to interim release the aforesaid amount
as ordered, within a week after submitting the indemnity bond as well as
surety aforesaid.

Order Date :- 8.4.2025
PS



