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IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESENT
THE HONOURABLE MR. JUSTICE P.V.KUNHIKRISHNAN
THURSDAY, THE 10TH DAY OF NOVEMBER 2022 / 19TH KARTHIKA, 1944
WP(C) NO. 23311 OF 2010

PETITIONER:
M.K.SURENDRABABU
MAKKATTUKATTIL HOUSE, P.O.KARUMATHRA, KONATHUKUNNU,
THRISSUR.
BY ADV SRI.P.RAMAKRISHNAN
RESPONDENTS :
1 KODUNGALLUR TOWN CO-OP.BANK LTD.
NO.102, KODUNGALLUR,, THRISSUR, REPRESENTED BY ITS
GENERAL MANAGER, PIN-680 664.
2 S.RADHAKRISHNAN, S/0O.SASTHAVINGAL
SANKU ACHARI, LOKAMALESWARAM, KODUNGALLOOR-680 664.
3 P.S.RAMAKRISHNAN, S/0O.PULLARKKATTU
SANKARAN, PO METHALA, KODUNGALLUR-680 664.
4 K.GOPALAKRISHNA MENON

S/O0.KALLAYIL LAKSHMIKUTTY AMMA, WEST TO BOY'S HIGH
SCHOOL, KODUNGALLUR-680 664.

5 V.V.VANAJA NAIR
VILAKKATHALA HOUSE, THIRUVANCHIKULAM, METHALA,
KODUNGALLOOR-680 664. (R4 AND R5 ARE DELETED FROM THE
PARTY ARRAY AS PER ORDER DATED 26/03/2012 IN IA
4478/2012)

6 V.S5.KAMALADHARAN

VILAKKATHALA HOUSE, THIRUVANCHIKULAM, METHALA,
KODUNGALLOOR-680 664.

7 KERALA CO-OPERATIVE TRIBUNAL
THIRUVANANTHAPURAM-695 001.
BY ADVS.

SRI.M.P.ASHOK KUMAR
SRI.M.S.NARAYANAN
SRI.N.SUBRAMANIAM

THIS WRIT PETITION (CIVIL) HAVING COME UP FOR ADMISSION
ON 10.11.2022, ALONG WITH OP(LC).1188/2011, 4797/2014 AND
CONNECTED CASES, THE COURT ON THE SAME DAY DELIVERED THE
FOLLOWING:
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IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESENT
THE HONOURABLE MR. JUSTICE P.V.KUNHIKRISHNAN
THURSDAY, THE 10TH pAY OF NOVEMBER 2022 / 19TH KARTHIKA, 1944
OP(ILC) NO. 1188 OF 2011
AGAINST THE ORDER/JUDGMENT INCP 5/2007 OF LABOUR COURT,

ERNAKULAM
PETITIONER:
THE KODUNGALLOOR TOWN CO-OPERATIVE
BANK LTD. NO.102, KODUNGALLOOR, THRISSUR DISTRICT,
REPRESENTED BY ITS GENERAL MANAGER.
BY ADV SRI.M.P.ASHOK KUMAR
RESPONDENTS :
1 M.K.SURENDRA BABU,
MAKKATTU KATTIL HOUSE, P.O.KARUMATHRA, KONATHUKUNNU,
THRISSUR DISTRICT, PIN-680123.
2 THE LABOUR COURT, ERNAKULAM DISTRICT, PIN-682 011
3 THE DEPUTY TAHSILDAR REVENUE RECOVERY

KODUNGALLOOR, THRISSUR DISTRICT, PIN- 680 664

BY ADV SRI.P.RAMAKRISHNAN

THIS OP (LABOUR COURT) HAVING COME UP FOR ADMISSTION ON
10.11.2022, ALONG WITH WP(C).23311/2010 AND CONNECTED CASES,
THE COURT ON THE SAME DAY DELIVERED THE FOLLOWING:
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IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESENT
THE HONOURABLE MR. JUSTICE P.V.KUNHIKRISHNAN
THURSDAY, THE 10TH pAY OF NOVEMBER 2022 / 19TH KARTHIKA, 1944
WP(C) NO. 4797 OF 2014

AGAINST THE ORDER/JUDGMENT IN CP 25/2012 OF LABOUR COURT,

ERNAKULAM
PETITIONER:
THE KODUNGALLOOR TOWN CO-OPERATIVE BANK LTD.NO. 102
KODUNGALLOOR, THRISSUR DISTRICT, REPRESENTED BY ITS
GENERAL MANAGER.
BY ADVS.
SRI.M.P.ASHOK KUMAR
SRI.P.C.GOPINATH
RESPONDENT :

M.K.SURENDRA BABU
MAKKATTU KATTIL HOUSE, P.O.KARUMATHRA, KONATHUKUNNU,
THRISSUR-680664.

BY ADV SRI.P.RAMAKRISHNAN

THIS WRIT PETITION (CIVIL) HAVING COME UP FOR ADMISSION
ON 10.11.2022, ALONG WITH WP(C).23311/2010 AND CONNECTED
CASES, THE COURT ON THE SAME DAY DELIVERED THE FOLLOWING:
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IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESENT
THE HONOURABLE MR. JUSTICE P.V.KUNHIKRISHNAN
THURSDAY, THE 10TH pAY OF NOVEMBER 2022 / 19TH KARTHIKA, 1944
WP(C) NO. 14186 OF 2013

PETITIONER/S:

THE KODUNGALLOOR TOWN CO-OPERATIVE BANK LTD NO.102
KODUNGALLOOR, THRISSUR DISTRICT, REPRESENTED BY ITS
GENERAL MANAGER.

BY ADVS.

SRI.M.P.ASHOK KUMAR

SRI.S.NANDAGOPAL

RESPONDENTS :

1 M.K.SURENDRA BABU

MAKKATTU KATTIL HOUSE, P.O. KARUMATHRA, KONATHUKUNNU,
THRISSUR-680589.

2 THE DEPUTY TAHSILDAR
KODUNGALLUR, PIN-680664.
3 DISTRICT LABOUR OFFICER
THRISSUR-680001.
BY ADVS.

SRI.P.RAMAKRISHNAN
BY GOVERNMENT PLEADER SMT.K.G.SAROJINI

THIS WRIT PETITION (CIVIL) HAVING COME UP FOR ADMISSION
ON 10.11.2022, ALONG WITH WP(C).23311/2010 AND CONNECTED
CASES, THE COURT ON THE SAME DAY DELIVERED THE FOLLOWING:



VERDICTUM.IN

W.P.(C).Nos.23311 of 2010, 14186 of 2013,
4797/2014 & OP(LC) No.1188 of 2011

" C RI’

P.V.KUNHIKRISHNAN, J.

W.P.(C).Nos.23311 of 2010, 14186 of 2013, 4797/2014
& OP(LC) No.1188 of 2011

Dated this the 10t" day of November, 2022

JUDGMENT

These four writ petitions are connected therefore, I am
disposing these writ petitions by a common judgment.

2. This is a sad story of an employee of a co-operative
bank who is fighting against the Bank for the past 25 years to
show his innocence and to get his eligible claims. I will first
narrate the facts in W.P.(C). N0.23311/2010. The Petitioner,
Mr. Surendrababu (hereinafter referred to as the ‘workman’)
was the Chief Accountant in the service of the Kodungallur
Town Co-operative Bank Limited No.102 (hereinafter referred
to as the ‘Bank’), the 1%t respondent herein. The 2"
respondent, Mr. S. Radhakrishnan was a Gold Appraiser in the
service of the Bank. Respondents 3 and 4, Mr. P.S.
Ramakrishnan and K. Gopalkrishna Menon were sureties of

the 2" respondent under the indemnity bond executed in
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relation to his appointment in the Bank. Respondents 5 and
6, V.V. Vanaja Nair and V.S Kamaladharan were members of
the Bank. Respondents 4 and 5, were deleted from party
array as per the request of the workman.

3. During the period from 16.02.1993 to 16.02.1994,
the workman was the Branch Manager of Thiruvanchikulam
Branch of the Bank. The 2" respondent was the gold
appraiser of the same Branch of the bank during the said
period. The 5" respondent had availed 17 loans for a total
amount of Rs.3,95,000/- from the Thiruvanchikulam Branch
of the Bank by pledging gold ornaments during the period
16.02.1993 to 16.02.1994 (The 5% respondent is deleted
from the party array). The 6% respondent had also availed
two loans for an aggregate amount of Rs.31,000/- by
pledging gold ornaments during the above mentioned period.
The 2" respondent had appraised and certified the gold
ornaments before sanctioning the loan. Based on the
certificate issued by the 2" respondent, the workman had
sanctioned all but one of the above said 19 loans. One of the

sanctioning orders in respect of the above said loans is
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produced as Ext.P1 in this writ petition. It is submitted that
the Bank had framed sub-rules in relation to the grant of
loans on pledging of the ornaments. Ext.P2 is the sub-rules
which shows that the Branch Manager has to sanction the
loans in accordance with the recommendation of the Gold
Appraiser. It is the case of the workman that the 19 loans
availed by respondents 5 and 6 had been sanctioned by him
in accordance with Ext.P2 sub-rules. Subsequently the
workman was served with a notice dated 19.02.1996 from a
lawyer alleging that the Bank had found that the 19 items of
gold pledged by respondents 5 and 6 are spurious upon
routine inspection and that the workman had not bestowed
the usual care and caution and has failed to detect the fraud
perpetuated by the Appraiser in conspiracy with the
borrowers. Consequently, domestic enquiry and disciplinary
proceedings were initiated against the workman. Based on
the disciplinary proceedings, a punishment of reversion to the
rank of Junior Clerk/ Cashier was imposed on the workman.
The workman challenged the same by filing an appeal before

the Board of Directors of the Bank, which modified the
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punishment of reversion by that of debarring the workman
from holding the post of Manager for a period of two years.
Thereafter it was clarified that the punishment imposed was
reduction from cadre Manager/Chief Accountant to the post of
Head Clerk / Accountant and debarring to hold the post of
Manager for two years. Criminal cases were also pending
against the workman alleging criminal offences for the same
set of facts which lead to domestic enquiry which culminated
in the above punishment. In the criminal case, the Judicial
Magistrate of First Class, Kodungallur convicted the workman
under Sections 409 and 420 of IPC as per judgment dated
28.07.2000 in C.C.No0.367/1997. Consequent to this
conviction, the management initiated a separate proceeding
which resulted in dismissing the workman from service. The
appeal filed by the workman was also dismissed thus
confirming the dismissal. The workman raised an industrial
dispute which was referred by the Government as per G.O.
(Rt) No0.1749/2003/LBR dated 26.06.2003. The Industrial
Tribunal, Palakkad, as per the award dated 21.12.2005,

ordered reinstatement of the workman with continuity of
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service and back wages from 01.08.2005. The award of the
Industrial Tribunal in I.D.N0.57/2003 was challenged by the
workman and the Bank before this Court. The writ petition
fled by the workman was allowed modifying the award
granting back wages from 24.11.2000. The writ petition filed
by the Bank challenging the award was dismissed. Even
though the Bank filed Writ Appeal N0.496/2012, the Division
Bench of this Court was pleased to dismiss the writ appeal
confirming the judgment of the learned Single bench.

4. In the meanwhile, the Bank filed
A.R.C.N0.1502/1996 under Section 69 of the Kerala Co-
operative Societies Act, 1969 (hereinafter referred to as the
‘Societies Act’) seeking payment of Rs.4,52,439/- jointly from
the workman and respondents 2 to 6 in that case. Ext.P3 is
the petition filed by the Bank. Ext.P4 is the written objection
submitted by the workman in Ext.P3 proceedings. Exts.P5
and P6 are the depositions made by the former Secretary and
the General Manager of the Bank in the ARC proceedings.
The Arbitrator issued Ext.P7 order dated 14.02.2007 holding

that the Bank had suffered a loss of Rs.3,95,100/-and that
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the workman and respondents 2 and 5 in that case were
jointly and severally liable to pay Rs.3,64,100/- with 10%
interest from 16.02.1994. Ext.P7 was challenged by the
workman by filing Ext.P8 appeal.

Tribunal confirmed Ext.P7 order as per Ext.P9. Aggrieved by

10

Exts.P7 and P9, W.P.(C). No0.23311/2010 is filed.

5.

O.P.(LC) No0.1188/2011 is filed by the bank with

following prayers:

Declare that the petitioner Bank is entitled to
forfeiture the arrears due to a Bank employee for
adjusting towards the pecuniary loss caused by him to
the Bank.
Declare that the Ext.P1 petition preferred by the 1st
respondent is not maintainable as the claim was not a
pre-determined amount and the bonus claim was stale
and barred by limitation.
Set aside the Ext.P5 award passed by the Labour
Court.
Issue a writ of certiorari or other appropriate writ or
order quashing Ext.P6 recovery proceedings issued by
the 3™ respondent.
Pass such other orders as this Hon’ble Court deems,
fit, proper and necessary in the circumstances of the
case.

(SIC)

The Kerala Co-operative
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6. The workman is the 1%t respondent in the above
case. The workman filed Ext.P2 petition produced in the
above case under Section 33-C(2) of the Industrial Disputes
Act, 1947 claiming bonus for the periods 1997 to 2001 and
arrears of pay revision. The Bank took a contention in the
claim petition that in the light of the award passed by the
Arbitrator in A.R.C.N0.1502/1996, which is confirmed by the
Co-operative Tribunal in A.P.N0.19/2007, the Bank has every
right to adjust the loss caused to the bank from any amount
due to the workman. The claim petition was considered by the
Labour Court, Ernakulam, and the Court passed an award
allowing the workman to recover Rs.1,16,407/- from the
opposite party. Ext.P5 in OP(LC) No0.1188/2011 is the order
of the Labour Court. Ext.P6 in that original petition is the
revenue recovery proceedings to recover the award amount.
Challenging Exts.P5 and P6, O.P.(LC) No.1188/2011 is filed by
the bank.

7. W.P.(C). No0.14186/2013 is also filed by the bank

with following prayers:

i Issue a writ of certiorari or other appropriate writ or
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order quashing Ext.P7 RR proceedings

ii. Declare that the petitioner bank is entitled to adjust or
recover the loss caused by the 15t respondent to the
bank from any amount due to him.

iii. Declare that the 1St respondent is not entitled or
eligible to claim any amount from the bank till the
adjudication of the liability caused by the due to the
bank.

iv. To grant such other reliefs, as this Hon’ble Court shall

deem just and proper in the interest of justice,

including costs.
(SIC)
8. The Bank filed this writ petition aggrieved by the

revenue recovery notice issued. The 1t respondent in this writ
petition is the workman. In this case, the challenge is against
Ext.P7 revenue recovery proceedings. The workman filed a
petition under Section 33-C(2) of the Industrial Disputes
Act,1947 claiming bonus from the Bank as per
C.P.N0.18/1998 which resulted in an award. The same was
challenged by the bank before this Court by filing W.P.(C).
No0.30553/2006 and the same was dismissed. The judgment
of the learned Single Judge in the above case was confirmed
in Writ Appeal No.1353/2012. Thereafter when the revenue

recovery proceedings were initiated, W.P.(C). N0.14186/2013
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was filed stating that since there is an order allowing recovery
from the workman in A.R.C. No0.1502/1996, which was
confirmed by the Co-operative Tribunal, and since the matter
is pending before this Court as W.P.(C). No0.23311/2010, the
revenue recovery proceedings is unsustainable. Hence the
above writ petition is filed challenging the revenue recovery
proceedings.

9. W.P.(C).N0.4797/2014 is another writ petition filed

by the bank with the following prayers:

i. Issue a writ of certiorari or other appropriate writ or
order setting aside Ext P-1 order to the extent of granting
Bonus, Medical allowance, and leave surrender.

ii. Declare that the Labour Court has no jurisdiction
under Section 33C(2) of the Industrial Disputes Act to
adjudicate any dispute which comes under the payment of
Bonus Act 1965.

iii. Declare that the petitioner Bank is entitled to
recover the loss caused by the respondent to the bank from
any amount due to him.

iv. To grant such other reliefs, as this Hon'ble Court
shall deem just and proper in the interest of justice, including
costs.[SIC]”

10. Ext.P1 in this writ petition is an order passed by the

Labour Court, Ernakulam in C.P No.25/2012. The above
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Claim Petition was filed claiming the arrears of wages,
medical allowance, bonus and leave surrender and to pay
revision arrears during the periods 24.11.2000 to
30.04.2005. The Labour Court after considering the facts
passed an award directing the Bank to pay an amount of
Rs.16,16,025/- with interest. The above writ petition is filed
challenging Ext.P1 order to the extend of granting bonus,
medical allowance and leave surrender.

11. Heard the counsel appearing for the workman, Adv.
P. Ramakrishnan and the counsel appearing for the Bank. 1
also heard the learned Government Pleader.

12. As I mentioned earlier, the workman in this case
was behind the Bank for more than 25 years to get his
eligible  benefits. When the workman filed W.P.
(C)N0.23311/2010, he was 61 years of age. Probably he is in
his 70's by now. This is the fate of a workman who is forced
to contest cases for a major part of his life for his livelihood.
An introspection by the judiciary is also necessary because
the first writ petition filed by the workman was pending

before this court for the last 13 years. I had the opportunity
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to sit in the old writ petition hearing jurisdiction in which I
disposed several old cases and one of the writ petition
disposed this month was filed in the year 2003. That means
some of the writ petitions are pending before this court for
about 20 years. I am forced to say that there are some
latches on the part of the registry also for this sorry state of
affairs. It is the duty of the registry to report before the
jurisdictional roaster judge about the old cases, after getting
permission from the Honourable Chief Justice. The
jurisdictional judge may not be knowing about the old cases
because in High court, the usual practice is that, once the
cases are admitted, unless there is an urgent memo or a
petition for an early hearing or other petitions for any
directions, it will not be listed except for final hearing. There
is @ general grievance to the lawyers that the cases are not
listed by the registry even after filing ‘urgent memo’. They
even say sarcastically that the “urgent memos” filed are
“committing suicide and disappearing”. Some of the old writ
petitions are misplaced and not located. It is the duty of the

registry to locate the same forthwith or get orders to
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recreate the file. Registrar General and the Registrar
(judiciary) will bring to the notice of the Hon’ble Chief Justice
about the old writ petitions pending in different jurisdiction
and will take appropriate steps in this regard as per the
directions of the Hon’ble Chief Justice. Otherwise, people will
loose faith in the judiciary.

13. The main allegation against the workman is that he
was the Chief Accountant of the Kodungalloor Town Co-
operative Bank, Thiruvanchikulam Branch. While working as
the Chief Accountant, 15 gold loans were sanctioned by the
workman based on the recommendation of the gold appraiser
of the said Bank. Ext.P2 produced in W.P.(C)N0.23311/2010
are the sub-rules framed by the Bank. Clause (b) and (c) of
Ext.P2 the sub-rules is relevant in this case, which is

extracted hereunder:

“a)  uieem AleMBOICMA@3 QUOQWYOS @R GalBH
MRl and0OmI©3 (GTOGoJcﬁﬂ:kﬁ:OmOQ:ﬂ% 6NV S0IER
MVURBGLHENRMILME. @ROOEJTUQOS  WaldRUOES

QllewaQo afMI® @Waslila)gs TLIREMOBTIOM MGEY
Aleies 75% old HAlIem®e eMVESOlE QUOQ)
M@HIYMDIEN) .

b)  @RGAIBHM®D aDIWEILBAN MVIREN O@aS| al@leuodwWl e
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GRRTOR LEMERIHUETRE., AMlo] QlleiQe THlgen)geTmerROY
@REOQJTUQROS  JADRIIB:TT. @REOQJTVE  Palddud
oYM  DHEWEIR &SSOl eMU@GSOl QY

@RAIGlEIQ)M@AY.”

14. A perusal of the above sub-rules will show that, it is
the duty of the appraiser to examine the genuineness of the
gold and the officer concerned can sanction the loan only if
the appraiser reports that the gold is genuine and that the
value of the gold is ascertained. Ext.P1 produced in W.P.(C)
No0.23311/2010 is one of the sanctioning order in respect of
the gold loans. The certificate of the appraiser is in the last

portion of Ext.P1. The same is extracted hereunder:

manq»mowmamgﬂoo'l @R (ITVQBS cm(as'ladldas)g”

MR@33 85 (Do BHPBB AQRIWVDID) mﬁm@bjgg@ rOIGEID
O@alSles 30800/- & aQllel &emenIsslwildlesmm. @Goaes
allel @llgea|gomlolaje GRAIOI® &@NReMEBIE @@Ll

eNI0ELIN QIEIQIOM TUHLI mnsg(omﬂcrao EIIM

SOMEAGIWM. Qllal ©lé416a |50 BOIBHGOS Qlles
&gloiiglegimme  qLIBEROINY Wl BEHODIM  350/- &
@®oemoem  allel  HMENIHIQIRIEBMemMOe 61
MU@GENIOWRIA|STDTTO
@EOE(]TVQRHS Gal
QO : 16-4-93

[underline supplied]
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15. From the above certificate, it is clear that the
appraiser is responsible, if any questions are subsequently
raised with respect to the quality or the value of gold.
Admittedly, similar certificates were issued by the appraiser of
the Bank in all the disputed gold loans in this case. Therefore
a combined reading of Ext.P1 in which the certificate of gold
appraiser is extracted and Ext.P2 in which sub-rules regarding
the sanctioning of gold loans is extracted, it is clear that, if
any doubt about the quality of the gold arises, the appraiser
is responsible for the same.

16. It is true that a criminal case was registered against
the workman and the workman was convicted by the Judicial
First Class Magistrate Court, Kodungallur as per judgment
dated 28.07.2000 in C.C.N0.367/1997. The above conviction
and sentence imposed by the Ilearned Magistrate was
challenged by the workman and the Appellate court was
pleased to set aside the conviction and sentence imposed on
the workman. Even though the Bank challenged the acquittal
order before this Court by filing Crl.R.P.N0.2158/2003, this

Court confirmed the acquittal order and dismissed the appeal
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as per the judgment dated 11.07.2005. It will be beneficial
to extract the relevant portions of the judgment dated

11.07.2005 in Crl.R.P. N0.2158/2003.

" As rightly stated by the Court below, so far as the charge
under Section 420 I.P.C. is concerned there is no clear allegation
against the first respondent. In Exhibits D1 to D3 the Bank has
no case that the first respondent has cheated the Bank. The
main allegation against the first respondent is that he conspired
with the other accused, which was found against by the trial
Court. The finding of the Court below that the charges under
Sections 409, 420 and 120(B) read with Section 34 of Indian
Penal Code are not proved against the first respondent is

correct.”

17. Based on the acquittal order, the workman was
reinstated with back wages by the Labour court in
[.D.N0.57/2003. The award dated 21.12.2005 in
[.D.N0.57/2003 was challenged before this Court by filing a
writ petition by the workman and the Bank. The writ petition
filed by the workman was allowed ordering full back wages
and the writ petition filed by the Bank was dismissed
confirming the award passed by the Labour Court. It will be
better to extract the relevant portions of the common

judgment dated 11.01.2012 in W.P.(C)No0s.10448 and 16658
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of 2006.

“5. Counsel for the management would rely on the
evidence of the witnesses of the management to show that
the workman was discharging supervisory functions as well.
Their contention is that there were other employees working
under the workman and the workman was supervising their
working. But the names of those employees are not
mentioned. If supervisory functions were being discharged by
the workman, then, certainly, he would have responsibilities
like sanctioning of leave to persons working under him and the
like, which can be only be written orders, copies of which are
not forthcoming. In the above circumstances, I do not find
anything wrong with the finding of the Tribunal that the
management has not proved by adducing evidence that the
workman was discharging the duties and functions of a
supervisory person.

6. The management feebly contended that the workman
was guilty of the misconduct involving misappropriation and
therefore the dismissal from service was justifiable. But, it is
not disputed before me that the workman was actually
imposed with the punishment of reduction from the cadre of
Manager/Chief accountant to that of Head Clerk/Accountant as
a punishment for the same misconduct and at the time of
dismissal, he was actually working only as a Head
Clerk/Accountant. The management had started fresh
disciplinary proceedings based on the conviction by the
criminal court. Even if the conviction by a criminal court can
be the basis for any further punishment, it is not necessary to
look into that question now since the Session's court and this

Court found the workman not gquilty in the criminal
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proceedings. In fact, as stated in the award itself, the witness
of the management himself has admitted that between the
earlier punishment and the dismissal in 2000, the service of
the workman was very satisfactory and no fresh misconducts
have been alleged against him. He further stated that had the
workman not been punished by the criminal court, he would
have continued in service without any objection whatsoever.
That being so, I do not find any merit in the contention of the
management. I fully agree with the Tribunal that the second
punishment of dismissal from service for the misconduct is
patently arbitrary and unsustainable.

7. The claim of the workman is for full back wages from
24.11.2000 when he was dismissed from service. By now, he
has already crossed the age of superannuation. The
management has obtained a stay of the award in their writ
petition and they had been paying him wages under Section
17B of the Industrial Disputes Act till he attained the age of
superannuation. The Tribunal has granted back wages only
from 1.8.2005. The management has not stated as to what is
the magic of the date 1.8.2005. Admittedly, the workman was
dismissed from service on 24.11.2000. As such, the workman
is entitled to back wages from that date.

8. Accordingly, Ext.P1 is modified holding that he will be
entitled to the entire back wages and not from 1.8.2005.

9. In the above circumstances, W.P(C) No. 16658/2006
is dismissed and W.P(C) No. 10448/2006 is allowed modifying
the award to the above extent. The back wages after
deducting the wages paid under Section 17B shall be paid
within two months from today, failing which the same shall

carry interest from 21.12.2005 at the rate of 6% per annum.”
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18. The judgment of the learned Single judge was
confirmed by the Division Bench of this Court in Writ Appeal
No0.496/2012.

19. From the above facts, it is clear that the workman
was exonerated by the Criminal court, Labour court and this
Court. Based on the same allegation, ARC No0.1502/1996 was
filed by the Bank. Ext.P3 in W.P.(C)N0.23311/2010 is the
copy of the petition in ARC N0.1502/1996. Exts.P5 and P6
produced in that writ petition are the depositions made by the
former Secretary, Sreenivasan and the General Manager
Nandakumar in the ARC proceedings. Some of the questions
and answers given by the former Secretary of the Bank in the

deposition as evident by Ext.P5 is extracted hereunder:

‘QV. BT ag)emmEIaje Mao mo@m'l%ﬂ%cmgo - eDg.

Q. 4-)0 @O 2IEMB@mOS GPWIBHIP0 DaleIW 4] 2O@OR
Qoal Melwigss walwoeemd ? - GRe.

Q. @pOlem EIVMAIWI ENIB GRIdMmM @REeEITVQSS
muagladlendlom @rwp©ily a0@. MgIM® - @RE®.

Q. 4-)0 @© 621Q cmoeiluless allg agamovimme - 66
@BlODIRIB88 TVOIWMEEBRYB @Y AleMWo QlgI® . af)e)do
CROMEODIOM  (BaIOTIRISS  aleREB}  CRlG;a.

al@leuRIWl @M af)Esld MVeUdWo DEMRICHENBMIWI@MD.
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Q. 0D OO GAIMIEMBRESL0. BREBS(AITVE TVASIOeAN
©2IQoEM MEMB@ES PMIR of@DM@. allomm @em=sas
)T 6).21Q - BIEMRAE QfleNgo alEIEURIW]EHN0

Q.  ageBem allge  alelewIwlEmde  MICMBMEL -
M qIe10@lafd aEslc oj0O @Re IRl Qllgle) &06mlendo.
Q @GRGIPSS Qlda] Sub rule « OGEN=o

D

Q DB Moo BDIM]  af)@ QUM  G@6EE
@REOOEOWEIEe B>06Mlaflgeameo

(M@0 GMITIiglay

20. Similarly, Ext.P6 is the deposition of the General
Manager of the Bank. The relevant portions of the deposition
of the General Manager from Ext.P6 deposition is extracted

hereunder:

“Gold Loan Sub Rule a028REIGI@ Mo Wlaf 99 Q@3
Exhibit ATl enioWdme. @R@IM Mi cued Sub Rule eneo@l@am. 1
Lakh @@l o@3OmI@@ 99-6)a1 MUENT Qud (@JE0EMIEM). @RMIM
QOY8s® limit 50,000/- at a time &g af)(MIEM @1 MVENT
Qub (@JHIPe HTVEEBST, BOEBEJTVE EFOMOEQUIBe @R, GRI0MS
63»gOm alldlawllae 50,000/~ Extent &aileomy ex@ogooilal.

XXXXXXXXXXXX

Domestic Enquiry Report 1-)0 Gal®l®d 2-)0 ald@Wlw
domestic enquiry @l® meeE@ eueale® QOO
unreasonable  @REM afM@  AlOQQM@  AVIWIESlEl  agamy
moemm’]gm”. Gold Loan sub Rule Code of conduct @myem.

O(TU(ZSTZD']OQIO@']&)(BQIO, QamoAIMVo &HGCTUICYI GENIDBOWY
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ODMIANIAB aleMQOMIed MOIld@la] altNZe al@IGUIWIEREMo af)No
agairun quenl @gla 1oM@Y al@laldailajiglel afom’ ©0a 0wl
alo@o@d  uoWlasilel.  AWWOoEHE  altMBo  al@leuooWlEnemMo
af)mlel. @i HHoalmngle  Demolmmo.  quen’ QW &Rl
&SeMU0B Amend ©al@o. afloi amend aioe® MlaiQlcs
OEMRI>J0. XXXXXXXXXXXX

GHMUIMOTUBAI®  GReM  afelde  BEEMLAI®  ratify
©aIQISENE. QUMW MIWE alfMWo 6Tl 6 lot-dhed auction
am«(gﬂgmﬂ 28.03.94 calRIom o @RI w3 6nIosslry
HICSMROIECNEOB  BGO® @B  HISIOIGE.  (©0cIW
(@JBHO@o) . XXXXXXXXXXXXX

4-)0 O @RESEIMQeS udgladlendlecms eniomlem
MROQH@BOWoeM A MAlolBlEBM@ agldo A0

weloem.”

21. From the above evidence and also in the light of
Ext.P2 sub-rules which is already extracted in this judgment,
it is clear that there is no fault on the part of the workman in
this case and the fault, if any, is on the appraiser. The
certificate was issued by the appraiser in all the loan
sanctioning papers as evident by Ext.P1 loan sanctioning
order. There is also certificate from the appraiser that he is
responsible, if there is any dispute about the quality or the
value of the gold. Under such circumstances, I am not in a

position to accept the finding of the Arbitrator to fix the
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liability on the workman.

22. The only finding in Ext.P7 in WP (c) No 23311 of
2010 against the workmen is that since the workmen was the
Manager, there lies a liability on the part of the workmen. It
is also stated that different types of gold rings of
extraordinary size was produced and under such
circumstances, the workman ought to have been more
vigilant. I failed to understand such a finding of the arbitrator.
When Ext.P2 sub- rules clearly states that the quality and
value of the gold is to be decided by the appraiser and when
he is the ultimate authority, how is the workmen liable if any
fraud committed by the appraiser. There is absolutely no
evidence in this case to show that there was any meeting of
minds between the workman and the appraiser of the bank.
Under such circumstances, in my opinion, the finding by the
arbitrator in ARC No0.1502 of 1996 cannot be accepted at all.
The Co-operative Tribunal also endorsed the award of the
Arbitrator without going in detail to the actual liability as per
sub-rules in gold loan cases. Therefore, in my opinion,

Exts.P7 and P9 in WP(C) No.23311 of 2010 is to be set aside.



VERDICTUM.IN

W.P.(C).Nos.23311 of 2010, 14186 of 2013,
4797/2014 & OP(LC) No.1188 of 2011

26

23. OP(LC) No.118/2011 is filed challenging Exts.P5
and P6. Ext.P5 is the order passed by the Labour Court in C.
P. No.5 of 2007. The workman claimed bonus from 1997 to
2001. The workman also claimed the benefit of pay revision
granted to other employees. WP(C) No0.4797 of 2014 is filed
challenging Ext.P1 order to the extent of granting bonus,
medical allowance and leave surrender by the labour court.
Ext.P1 in that writ petition is the order dated 11.11.2013 in
C.P. No.25 of 2011. The main contention of the Bank is that
as per the second schedule of the Industrial Tribunal Act,
1947 bonus cannot be adjudicated by the Labour Court. The
counsel relied on judgment of the Apex Court in H.P.State
Electricity Board and Another v. Ranjeet Singh and
Others (2008) 4 SCC 241. The relevant paragraph of the

above judgment reads thus:

17. Further, the High Court seems to have lost sight
of the fact that the Labour Court under the Act can decide
only the matters specified in the Second Schedule. “"Bonus”
is not covered by the Second Schedule. Item 6 of Second

Schedule says that it deals with all matters except those
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covered by the Third Schedule. "Bonus” appears as Item 5
in the Third Schedule. Therefore, the question of
entitlement to bonus could not have been decided by the
Labour Court. In case of pre existing rights there must be
agreements by both sides about existence of such rights.
If there is disagreement this has to be decided by the
competent authority. The stand that the expression ‘*bonus
payable’ relates to the quantum and not payability is also

not correct.

18. Since the High Court has not considered the
above aspects, we remit the matter to it for considering (i)
the applicability of S. 33-C(2) of the Act and (ii) the
jurisdiction of the Labour Court to decide the matter; and

(iii) the applicability of the Bonus Act to daily wagers.

24. The counsel for the Bank also relied on
Karunakaran v. Grassim Industries Ltd.(1997 KHC
256), Radhakrishnan Nair v. Vadayar Service Co-
operative Bank Ltd. (2004 (3) KLT SN 58), State of U.P
v. Brijpal Singh (2005 (4) KLT SN 73), Joseph v. Pierce
Leslie India Ltd.(1992 (1) KLT SN 6) and Kuldeep

Singh S. and Another v. S.Prithpal Singh (AIR 2022 SC
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3967) to contend that the Labour Court has no jurisdiction to
adjudicate the issues relating to bonus. Similarly, the counsel
also relied the judgment of the Apex Court in Union of India
v. Jaipal Singh (2004 (1) KLT SN 66) to contend the
effect of the employee who gets involved in a criminal case.
In the case, it was observed that, if after the initial conviction
the employee gets acquitted on appeal, the Bank cannot be
found fault with. The counsel also relied the on judgment in
Disciplinary Authority cum Regional Manager and
Others v. Nikunja Bihari Patnaik (1996 (9) SCC 69) and
Kanhaiyalal Agrawal v. Gwalior Sugar Co. Ltd.(2001 (9)
SCC 609) to contend that the workmen is holding a position
of trust and confidence. The counsel relied on the judgment
of the Apex Court in U.P. State Sugar Corporation Ltd
and Others v. Kamal Swaroop Tondon [(2008) 2 SCC
41] to contend that the Bank could recover loss caused from

the employee.

25. But it is to be noted that, there is no much dispute

about the eligibility for the bonus to the workman in this
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case. The bonus claimed is the customary bonus and not as
per the Payment of Bonus Act,1965. A Division Bench of this
Court in Pappu v. Raja Tile and Match Works [1988 (1)
KLT 476] observed that, when all the facts for fixing the
exact amount of bonus are thus already available a mere
computation alone is required for determining the amount
due to the employees, this naturally lies within the statutory
corners of Section 33-C(1) and (2) of the Industrial Disputes
Act,1947. 1In this case, as I observed earlier, the customary
bonus is claimed and the contention raised by the Bank will
not stand. Moreover, this contention was not raised before
the Labour Court. The counsel for the bank submitted that
the question of jurisdiction of the court can be raised at any
stage of the case. The counsel relied on several judgments to
support this point. It is true that it is a settled position that
the jurisdictional question can be raised at any stage of the
case. But it is to be noted that, in C.P.N0.18/98 filed by the
workman for unpaid bonus for the periods 1993-94, 1994-95,
1995-96 and 1996-97 was allowed by the Labour Court

earlier and was confirmed by this court in WP(c) No.30553 of
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2006. The judgment of the learned Single Judge in the above
case was confirmed by the division bench in W.A No0.1353 of
2012. The question of jurisdiction was never raised in the
above proceedings also. In the light of the above discussions
and in the light of the dictum in Pappu’s case(supra), I am
of the considered opinion that the Labour Court has the
jurisdiction to decide the issue of bonus in the peculiar facts

and circumstances of this case.

26. The counsel for the Bank also submitted that as per
Exts.P8 to P11, there are audit objections regarding the
payment of bonus and therefore, the petitioner is not entitled
to the amount claimed in the claim petition. It is true that
certain objections were raised by the audit department
regarding the payment of bonus. If that is the case, Bank
needs to pay only the eligible bonus in the light of the audit
objections mentioned in Exts.P8 to P11. That modification
can be made as far as the payment of bonus ordered in

Ext.P1 in WP(C) No0.4797 of 2014 and OP(LC) 1188 of 2011

are concerned. As far as the other payments are concerned, I am
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of the considered opinion that this Court need not interfere
with the same by invoking the powers under Article 226 of

the Constitution of India.

27. As far as WP(C) No.14186 of 2013 is concerned,
the prayers in that writ petition are infructuous in the light of
the decision in WP(C) No0.23311 of 2010 in which I have
already decided to set aside the award passed in
A.R.C.N0.1502 of 1996 and the order passed by the Co-
operative Tribunal in A.P.N0.190 of 2007. Therefore, WP(C)

No0.14186 of 2013 is to be dismissed.

28. Before concluding, I am forced to say that this is a
case in which some costs is to be imposed on the Bank for
dragging the workman for 25 years. The major part of the
life of the workman was lost by contesting these writ
petitions.  But, since the interest is ordered in all the

monetary claims allowed, I am avoiding cost.

Therefore, these writ petitions are disposed of in the

following manner:
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1. Exts.P7 and P9 in WP(C) No.23311 of 2010 to the

extent it fix liability to the petitioner/workman is quashed.

2. OP(LC) N0.1188 of 2011 is disposed of confirming
Ext.P5 award of the Labour Court clarifying that the 1st
respondent workman in that case is entitled only to the
eligible bonus in the light of the audit objections in

Exts.P8 to P11.

3. WP(C) No0.4797 of 2014 are disposed of
confirming Ext.P1 award of the Labour Court in C.P.No0.25
of 2012 clarifying that the respondent workman is entitled
only to the eligible bonus in the light of the audit
objections, which is produced in Exts.P8 to P11 in OP(LC)

No.1188 of 2011.

4. WP(C) No.14186 of 2013 is dismissed.
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5. Registry will forward a copy of this judgment to
the Registrar General and Registrar (judiciary) to take
follow up action based on the discussions in paragraph 12

of this writ petition.

Sd/-

P.VKUNHIKRISHNAN

JUDGE
JV/DM/das
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APPENDIX OF WP(C) 23311/2010

PETITIONER EXHIBITS

EXHIBIT P1- PHOTOCOPY OF THE LOAN SANCTIONING ORDER.

EXT P2: COPY OF SUB RULE ISSUED BY R1

EXT P3: COPY OF ARC NO.1502/96 FILED BY R1 BEFORE THE

ASST.REGISTRAR OF CO-OPERATIVE
SOCIETIES (GENERAL) , KODUNGALLOOR.

EXT P4:COPY OF WRITTEN OBJECTIONS FILED BY THE PETITIONER IN
ARC NO.1502/96

EXT Pb: COPY OF DEPOSITION MADE BY THE FORMER SECRETARY
SREENIVASAN

EXT P6: COPY OF DEPOSITION MADE BY THE FORMER GENERAL MANAGER
NANDAKUMAR

EXT P7: COPY OF ORDER DTD 14.2.2007 ISSUED BY THE ASSISTANT
REGISTRAR

EXT P8: COPY OF APPEAL MEMORANDUM DTD 9.5.2007 FILED BY THE
PETITIONER BEFORE R7

EXT P9: COPY OF ORDER DTD 28.4.2010 IN AP NO.19/07 OF R7

RESPONDENTS EXTS

EXT R1 (A) :COPY OF BOND DTD 18.5.1973
EXT R1(B): COPY OF LAWYER NOTICE DTD 19.2.1996
EXT R1©:COPY OF REPLY DTD 29.2.1996
EXT R1 (D) SERIES: COPY OF ACKNOWLEDGMENT CARDS

TRUE COPY
P.A.TO JUDGE



VERDICTUM.IN

W.P.(C).Nos.23311 of 2010, 14186 of 2013,
4797/2014 & OP(LC) No.1188 of 2011

35

APPENDIX OF WP(C) 4797/2014

PETITIONER EXHIBITS

EXHIBIT P1- PHOTOCOPY OF THE AWARD PASSED BY
LABOUR COURT IN CP 25/2012 DATED 11-11-2013.

RESPONDENTS EXTS: NIL

TRUE COPY
P.A.TO JUDGE
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APPENDIX OF WP(C) 14186/2013

PETITIONER EXHIBITS

EXT.P1 THE PHOTOCOPY OF THE BOND DATED 18-5-
1973 EXECUTED BY THE 1ST RESPONDENT.

EXT.P2 THE PHOTOCOPY OF THE AWARD IN
ARBITRATION CASE NO. 1502/96

EXT.P3 PHOTOCOPY OF THE ORDER IN AP 19 OF 2007
OF THE KERALA CO-OPERATIVE TRIBUNAL DATED 28-
4-2010.

EXT.P4 PHOTOCOPY OF THE JUDGMENT IN W.A. NO.
1353/12 DATED 11-9-12.

EXT.P5 PHOTOCOPY OF THE SHOW CAUSE NOTICE
DATED 16-4-13.

EXT.P6 A COPY OF THE REPLY DATED 30-4-13
SUBMITTED BY THE PETITIONER TO THE DLO

EXT.P7 A COPY OF THE REVENUE RECOVERY NOTICE
DATED 25-5-13.

RESPONDENTS EXTS: NIL

TRUE COPY

P.A.TO JUDGE
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APPENDIX OF OP(LC) 1188/2011

PETITIONER’'S EXTS:

EXT P1l: COPY OF AWARD IN AP 19/07 DTD 28.4.2010

EXT P2: COPY OF CLAIM PETITION 5/07 FILED BY R1 BEFORE R2

EXT P3: COPY OF WRITTEN STATEMENT FILED BY THE BANK IN CP
5/07

EXT P4: COPY OF BOND DTD 18.5.1973 EXECUTED BY RI1

EXT P5: COPY OF ORDER PASSED BY R2 IN CP 5/07

EXT P6: COPY OF DEMAND NOTICE DTD 10.3.2011 ISSUED BY R3.

EXT P7: COPY OF CIRCULAR DTD 9.8.1999

EXT P8: COPY OF RELEVANT PAGE OF AUDIT REPORT OF 1998-1999
EXT P9: COPY OF RELEVANT PAGE OF THE AUDIT REPORT OF 1999-
2000

EXT P10:COPY OF THE RELEVANT PAGE OF THE AUDIT REPORT OF
2000-2001

EXT P11:COPY OF THE RELEVANT PAGE OF THE AUDIT REPORT OF
2001-2002

RESPONDENTS EXTS: NIL

TRUE COPY

P.A.TO JUDGE



