VERDICTUM.IN

Neutral Citation No. - 2023:AHC-LKO:61499-DB

A.F.R.
Judgment Reserved on : 24.08.2023
Judgment Delivered on : 22.09.2023

Case :- HABEAS CORPUS WRIT PETITION No. - 346 of 2022
Petitioner :- Munna Alias Shahanwaz Thru. Father Shabban Khan
Respondent :- State Of U.P. Thru. Prin. Secy. Home Lko. And Others
Counsel for Petitioner :- Tushar Bhushan,Saharsh Srivastava,Sheikh
Wali Uz Zaman

Counsel for Respondent :- G.A.,A.S.G.1.,Dr. Pooja Singh

Hon'ble Mrs. Sangeeta Chandra,lJ.
Hon'ble Narendra Kumar Johari,J.

(Delivered by Hon'ble Narendra Kumar Johari, J.)

1. This writ petition has been filed by the petitioner with the
following main prayers :-

"(i) issue a writ, order or direction in the nature of
Certiorari, quashing the impugned detention order dated
24.09.2022 passed by the District Magistrate, Hardoi,
contained in Annexure number 1 to this writ petition.

(ii)  issue a writ, order or direction in the nature of Habeas
Corpus, directing and commanding the opposite parties to
forthwith release the petitioner.

(iii) quash the entire consequential proceedings."

2. The facts of the case are that on 10.08.2022 at around 6.00
P.M. when the informant Smt. Siddeswari Devi and her daughter Rajni
were present in her house, the accused persons Maroof, Jubair, Arif,
Shamshad, Munna, S/o Sabban Fauji along with other persons of muslim
community entered into the house of informant and started molesting her
daughter. When the informant opposed, the accused Munna fired on
chest of informant. Fortunately, due to missing of cartridge, it could not
be fired. The accused Munna inquired about the whereabouts of her son
Nanhe as he was leading the tricolor flag yatra on the occasion of their
festival (Muharram). The accused persons gave threat that they will kill
her son. When the informant raised her voice for help the neighbours
reached on the spot to rescue them. At that time the accused persons
started firing shots. On intervention of the neighbours, the accused
persons returned back by extending threat.
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3. The F.ILR. of the occurrence was lodged at Police Station
Pali, District Hardoi at 6.53 P.M. on the same day vide Case Crime No.
305/2022, under Section 452, 354, 307, 506 I.P.C. It has also been
mentioned that Section 7/8 of the POCSO Act had also been added in the
case. Subsequently the son of informant Nanhe lodged another F.I.R. on
the same day at 7.47 P.M. in the same police station with the allegation
that at 7.00 P.M. the accused persons Rijwan, Sainiyaz, Rahmat Ali @
Monu and Riyasat and other approximately 200 unknown persons came
to the house of the informant Nanhe with the common intention to kill
the informant. They started stone pelting and abusing. The accused
Rizwan and some other persons opened fire but the family members of
the informant somehow saved their lives. It has also been alleged that
one day prior, the informant had received life threat near Imam Chowk
Imambara. Accordingly the F.I.LR. was registered in the same police
station at 7.47 P.M. vide Crime No. 306/2022 under Sections 147, 148,
149, 336, 504, 506, 307 IPC and Section 7 Criminal Law Amendment
Act. Further on 12.08.2022 at about 6.10 A.M. on the information of the
informant the Station Officer of Police Station Pali, District Hardoi
arrested accused Munna, S/o Sabban Fauji, Maruf, S/o Ismalil,
Shamshad, S/o Sajjad, Risalat, S/o Salamat, Sainiyaz, S/o Sabban. The
police persons recovered two country made pistols of .315 Bore and .32
Bore along with two cartridges from the possession of Munna. He could
not produce the licence of firearms. The Station Officer, Police Station
Pali, District Hardoi arrested them and lodged the F.I.R. under Section
3/25 Arms Act vide Crime No. 307/2022 against accused Munna @
Shahanwaz.

4. It is revealed from the record that the Incharge Officer of
L.I.U., District Hardoi submitted a report dated 16.08.2022 to the
Superintendent of Police, Hardoi that at the time of occurrence, accused
Munna was moving around with firearms in his both the hands. Due to
his aggravating action a situation of chaos engulfed the locality, which
resulted in a communally sensitive situation in the area. The
Superintendent of Police, Hardoi on 17.08.2022 gave a direction to
Incharge Officer of Police Station Pali to arrange and deploy proper
police force in the area to maintain peace and harmony and also
forwarded his direction to Circle Officer, Shahabad and Additional
Superintendent of Police (West), Hardoi. Further, the Station House
Officer of Police Station Pali, submitted his report on 19.09.2022.
Thereafter, the Superintendent of Police, Hardoi prepared his report



VERDICTUM.IN

3 Neutral Citation No. - 2023:AHC-LK0:61499-DB

regarding the occurrence and prevailing situation in the area and
forwarded the same to District Magistrate, Hardoi with the prayer to
initiate action against accused Munna @ Shahnawaz under the Act, 1980
on 20.09.2022. The District Magistrate, Hardoi considered the matter
thoroughly, ascertained the grounds of detention and passed the order of
detention against petitioner dated 24.09.2022 under Section 3 (2) of the
Act, 1980. The detention order has been received in jail office on
25.09.2022 which was served on the detenue on the same day.

5. The detenue has submitted his representation dated
05.10.2022 in the office of Jail Superintendent on 06.10.2022 along with
its copy to Chairman, Advisory Board, Secretary, Home, Central
Government, New Delhi, Secretary (Home), Government of U.P,
Lucknow, District Magistrate, Hardoi which were transmitted to District
Magitrate by Jail Superintendent on the same day i.e. on 06.10.2022.

6. The District Magistrate, Hardoi considered the
representation of the detenue and rejected the same on 07.10.2022. He
communicated his rejection order to the Jail Superintendent on
07.10.2022, which was communicated to the detenue on the same day.

7. The State Government approved the detention order dated
24.09.2022 on 30.09.2022. The aforesaid rejection approval order was
received by Jail Superintendent on 13.10.2022 through the District
Magistrate, Hardoi (the State Government has approved the detention
order in 05 days). The detenue has been communicated by the Jail
Superintendent regarding the aforesaid approval order on 13.10.2022.

8. Further, the State Government while rejecting the
representation of the detenue communicated the same on 20.10.2022
through Radiogram also which was received by the office of Jail
Superintendent on 21.10.2022. The same has been communicated to the
detenue on the same day.

9. The Central Government also rejected the representation of
the petitioner/detenue and sent the radiogram on 26.10.2022 which was
received in the office of jail Superintendent on 27.10.2022. Jail
Superintendent has communicated the rejection order to the detenue on
27.10.2022 itself.

10. The representation of detenue dated 05.10.2022 along with
parawise comments of detaining authority were received by the
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concerned department of the State Government on 18.10.2022 from
where the same was sent to Hon'ble Advisory Board, Lucknow.

11. The letter of Hon'ble Advisory Board dated 21.10.2022
regarding hearing of the case along with letter of District Magistrate,
Hardoi dated 21.11.2022 was received in the office of Jail
Superintendent on 01.10.2022 itself. Hon'ble Advisory Board had fixed
03.11.2022 for hearing of the accused. The letter of Advisory Board was
also communicated to the detenue on the same day. The detenue
appeared before the Advisory Board along with his Pairokar Islam Khan
on 03.11.2022.

12. Hon'ble Advisory Board after hearing had not found any
ground for revocation of the detention order and informed its decision to
the State Government vide letter dated 07.11.2022.

13. It has further been shown in the counter affidavit of the
State Government that once again the State Government examined the
case of petitioner afresh and by considering the opinion of the U.P.
Advisory Board and after due consideration the State Government took a
decision to confirm the detention order and also for keeping the
petitioner under detention further for a period of three months tentatively
from the date of actual detention of the petitioner (till 24.11.2022). The
aforesaid extension oder has been communicated to the detenue on the
same date by Jail authorities. Again the State Government vide order
dated 22.12.2022 extended the period of detention tentatively for the
period of 06 months from the date of detention (24.03.2023). The said
extension order has been duly communicated to the petitioner. The State
Government by its letter dated 16.06.2023 extended the period of
detention tentatively for the period of 12 months from the date of
detention.

14. Learned counsel for the petitioner has argued that the sole
ground for detention as it has been mentioned in the grounds of
detention of the Sponsoring Authority are the three criminal cases i.e.,
Case Crime No0.305/2022, Case Crime N0.306/2022 and Case Crime No.
307/2022. In the occurrence no injury has been caused to either
informant or any member of informant's family. In her statement under
Section 161 and 164 Cr.PC. the daughter of informant (Crime
No0.305/2022) has stated that one of the accused Maruf along with the
petitioner and other persons came to their house and Maruf touched and
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grabbed her hand. The allegation was against Maruf only, hence the
petitioner has wrongly been charged under Section 7/8 of the POCSO
Act in connection with the Case Crime N0.305/2022. So far as the Case
Crime No0.306/2022 is concerned, the petitioner is not named in the
F.LR.

15. It has further been argued that the witnesses, namely,
Pradeep Kumar, Sandeep Verma, Sudhir, Santosh Rastogi, Nikki
Rastogi, Laxman Rastogi, under Section 161 Cr.P.C. have stated that on
the date of incident at about 6.00 P.M. near the house of informant a
heated argument took place between Nanhe and some persons belonging
to the Muslim community. The date was the eve of Moharram and there
was a heavy crowd on the road. An objection was made by the people on
the fast driving of motorcycle by Nanhe. Regarding case crime no.
306/2022 the witness Ram Lakhan, Ashish Rastogi, Akashdeep,
Kanhaiya Lal, Virendra Kumar, Aditya Kumar, Gaurish Kumar, Raksh
Pal and Jugal Kishore in their statement under Section 161 Cr.P.C. have
not taken the name of petitioner, rather they have stated that there were
so many boys of Muslim community whom they recognize by face but
they did not know their names. The Police has falsely implicated the
petitioner in the case under Arms Act also. The firearm in case crime
n0.307/2022 has been planted by the police themselves. The detaining
authority has not given any cogent reason justifying the preventive
detention of the petitioner. There is no cogent material before the
detaining authority to arrive at the satisfaction that the detenue is likely
to be released from the custody in near future and taking into account the
nature of antecedent, activity of the detenue there is likelihood that if he
is released from the custody he would indulge in prejudicial activities
and it is necessary to detain him in order to prevent him from such
activities.

16. It has been further argued by learned counsel for petitioner
that the alleged incident was an offence against one individual which
may affect the "law and order" situation but it does not affect the "public
order" so as to attract the provisions of Section 3 (2) of the Act, 1980.
The incident took place on 10.08.2022, whereas the detention order has
been passed against petitioner on 22.09.2022 which has no proximity,
therefore, detention order was neither warranted nor justified. The copy
of the bail order dated 12.09.2022 had not been provided to the
petitioner which vitiates the detention order. The petitioner has no
criminal history. The same has not been considered by the Detaining
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Authority. There is no proof regarding the probability of the detenue
acting similarly in future or repetitive tendency or inclination on the part
of the detenue to act likewise in future. There was no material before the
Detaining authority to form a valid subjective satisfaction that petitioner
is likely to be released from jail and once the petitioner is released, he
would again indulge in activities that would be prejudicial to the
maintenance of the public order. The detaining authority has not applied
his mind. He has copied the proposal. The present case is not a case of
disturbance of public order as it does not disturb the society to the extent
of causing a general disturbance of public tranquility and is not
suggestive of a repetitive tendency or inclination on the part of the
petitioner.

17. It has also been argued that the local police under the
political pressure and machinery has arrested the petitioner and sent him
to jail on 12.09.2022. The petitioner is innocent and has not committed
any criminal offence. He has been falsely implicated in the aforesaid
three criminal cases. At present the petitioner is pursuing his B.A. Final
year course from Bareilly and is also working in a private construction
company at Hardoi. The detention order has not been passed against any
of the named accused in case crime no. 306/2022. The representation of
the petitioner was neither dealt with promptly nor with sense of urgency
which is in violation of Article 22(5) of the Constitution of India. The
petitioner is sole breadwinner of his family.

18. Learned counsel for the petitioner finally submitted that by
way of an additional affidavit the petitioner has challenged the fresh
detention order dated 17.11.2022 against the petitioner by which the
detention has been extended for a period of three months tentatively. It is
a subsequent development. Therefore, the impugned order dated
24.09.2022 is liable to be quashed.

19. Learned counsel for the petitioner in support of his case has
placed reliance upon the following case laws :-

(i) Prakash Chandra Yadav @ Mungeri Yadav Vs. The
State of Jharkhand & others, Civil Appeal No. 4324 of
2023 [arising out of SLP (C) No. 5331 of 2023, decided on
10.07.2023 by Hon'ble Supreme Court]
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(ii) Deepu Alias Kuldeep Yadav Vs. Union of India and 5
others [Habeas Corpus Writ Petition N0.25783 of 2017,
decided by a co-ordinate bench of this Court on 06.11.2017]

(iii) Sonu @ Mohd. Ishtiyaq through mother Shameem
Bano Vs. Union of India and others [Habeas Corpus
No.11132 of 2021, decided by a co-ordinate bench of this
Court on 01.11.2021]

(iv) Abhayraj Gupta Vs. Superintendent, Central Jail,
Bareilly [E-Habeas Corpus Writ Petition No.362 of 2021,
decided by a co-ordinate bench of this Court on 23.12.2021]

20. In reply of the arguments of learned counsel for the
petitioner, learned A.G.A. Shri Anurag Verma, on behalf of opposite
party No.2, has argued that the detention order dated 24.09.2022 has
been passed strictly in conformity with the provisions of the Act, 1980.
The detention order dated 24.09.2022 has been served on detenue on
25.09.2022. The Station House Officer of Police Station Pali, District
Hardoi forwarded the report dated 19.09.2022 to Superintendent of
Police, Hardoi. Thereafter, the Superintendent of Police has submitted
his proposal to opposite party No.2 for taking action against the
petitioner under the preventive detention. The proposal dated 20.09.2022
was considered by the District Magistrate, Hardoi in a clear and
objective manner. Thereafter, the order dated 24.09.2022 was passed by
him in accordance with law. The representation dated 05.10.2022
preferred by the petitioner was considered and decided by the District
Magistrate objectively and promptly on 07.10.2022, i.e. in one day as the
proposal was received in office of District Magistrate on 06.10.2022
only. As a matter of fact the son of the informant Nanhe was leading the
tricolor Yatra which is not illegal. On the date of occurrence at the eve of
Moharram, the accused persons opposed Nanhe who was leading the
yatra. In furtherance of the protest the persons of the other community
including petitioner attacked at the house of Nanhe regarding which the
F.ILR. under Case Crime No0.305/2022 was lodged in the police station
concerned. Aggrieved by the aforesaid F.I.LR., again the persons of the
other community including the detenue aimed the house of Nanhe with
stone pelting in the area and committed the offensive act regarding
which the F.I.LR. under Case Crime No.306/2022 was lodged. In the wake
of the two consequential offences, a sense of fear and terror gripped the
residents of the Kasba Pali, as a result of which the public order was
severely jeopardized. The police after investigation has submitted charge
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sheet against petitioner in all the aforesaid three cases in the competent
court.

21. It has also been argued by learned A.G.A. that as far as the
crime No0.306/2022 is concerned, the name of the detenue has been
discovered in the course of investigation with other co-accused persons.
The witnesses in their statement under Sections 161 Cr.P.C. and the
victim under Section 164 Cr.P.C. have supported the story of the
prosecution. The petitioner was actively involved in commission of the
offence along with other co-accused persons. The District Magistrate,
Hardoi has duly applied his mind to the report of the Superintendent of
Police, Hardoi and having arrived at a subjective satisfaction has
invoked the provisions of National Security Act against the petitioner
without any bias or prejudice. By the act of petitioner and other accused
persons a sense of fear and terror gripped in the minds of the residents of
Kasba Pali and adjoining areas and tension escalated amongst the
members of two different religious community as a result of rioting and
indiscriminate pelting of stones. The public order was adversely
jeopardized as a result of criminal activities of the petitioner including
provoking the persons of his community by showing is pistols in his
both the hands. As a result, the additional police force from the various
police stations coupled with the team of PAC were deployed and various
administrative officers were involved to maintain constant vigil over the
situation for many days, which was duly ascertained by the District
Magistrate, Hardoi from a perusal of the report and proposal sent by the
Superintendent of Police, Hardoi. Thereafter, the petitioner was making
frantic efforts to secure bail and, therefore, the District Magistrate,
Hardoi arrived at a subjective satisfaction that enlargement of the
petitioner on bail was likely to further jeopardize the public order. After
considering the material properly the detention order dated 24.09.2022
was passed by the opposite party No.2 which in turn was subsequently
ratified by the State Government vide order dated 30.09.2022. The
Hon'ble Advisory Board also did not find any ground for revocation of
the order. The Central Government also after considering the detention
order at various levels, rejected the representation of the detenue for
revocation of the detention order.

22. Learned counsel further submitted that public order is
synonymous to public safety and tranquility. From the grounds of
detention mentioned by the District Magistrate it is evidently clear that
the offence committed by the petitioner was not merely disturbance in
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'law and order' situation but it was disturbance in 'public order' situation
therefore, the detaining authority was compelled to invoke the provisions
of the National Security Act. The residents of the area became fear
stricken because of daring incident committed by the petitioner and other
persons of his group which caused tension and panic amongst two
different communities. The petition being misconceived has no force and
is liable to be dismissed.

23. Shri D.S. Rana, learned Addl. A.G. has argued for opposite
party no.4 that the petitioner was detained in jail in pursuance to the
order of Remand Magistrate, Hardoi under Case Crime No0.307/2022,
305/2022 and 306/2022 and on getting the bail order of the courts
concerned the petitioner was released on bail on 01.10.2022 thereafter he
was detained under the provisions of National Security Act. Learned
counsel has further submitted that the detention order dated 24.09.2022
along with grounds of detention was received in the jail office on
25.09.2022 by the 1.O. which was communicated to accused on same
day and service report was sent to District Magistrate, Hardoi on same
day. Further approval order of detention order which was passed by the
Under Secretary, Home Department, Government of U.P. dated
30.09.2022 was received through radiogram on the same day and the
above order has been communicated to the detenue on 30.09.2022 itself
and its service report has been sent to the State Government on the same
date. The detenue has provided his representation dated 05.10.2022
against the detention order dated 24.09.2022 along with copies for
Hon'ble Advisory Board, State Government, Central Government and
the District Magistrate, Hardoi was provided in the office of Jail
Superintendent on 06.10.2022 which was sent by the Jail Superintendent
to District Magistrate, Hardoi on the same day. Jail Superintendent
further on 07.10.2022 received letter of District Magistrate, Hardoi
regarding the rejection of representation. The aforesaid rejection order
has been communicated to detenue on the same day and the service
report has been sent to the District Magistrate, Hardoi on 08.12.2022.
The State Government also approved the detention order on 30.09.2022
and the above approval order through the District Magistrate, Hardoi
was received in the office of Jail Superintendent on 13.10.2022 and the
order has been communicated to the detenue on the same day, i.e. on
13.10.2022. The information of receiving has also been sent to
concerned authorities on 13.10.2022 itself. Further the jail office
received the telegram of State Government dated 20.10.2022 regarding
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the rejection of representation passed by under Secretary (Home
Department), Government of U.P., Lucknow on 21.10.2022 which was
communicated to detenue and the information of receiving has been sent
to the concerned on the same day.

24, Learned counsel has further argued that the Jail authorities
have received the telegram dated 26.10.2022 regarding the rejection of
representation of detenue by the Central Government on 27.10.2022. The
aforesaid rejection order was communicated to the detenue on the same
date and the receiving has been communicated to the concerned. The jail
office also received the letter of District Magistrate, Hardoi along with
letter of Senior Registrar, Hon'ble Advisory Board, Lucknow dated
21.10.2022 on 01.11.2022 in his office. The Jail Superintendent has
communicated the contents of letter regarding the date of hearing to
detenue on same date. The Jail Superintendent demanded the police
force to present the detenue before the Hon'ble Advisory Board. Jail
Superintendent also provided the facility of PCO to detenue for his talk
with his family members. On 02.11.2022 the Pairokar of the detenue
submitted copy of his Aadhar Card and Electoral Card to the office of
Jail Superintendent, which was sent by Jail Superintendent to the District
Magistrate, Hardoi on the same date. The Jail Superintendent further sent
the detenue to Advisory Board under police custody on 03.11.2022.
Learned counsel for opposite party No.4 has further submitted that the
jail office has received the information through radiogram regarding
extension of detention order on 17.11.2022 and the letter of the State
Government to the same effect on 21.11.2022 and radiogram dated
22.12.2022 which was received in the office of Jail Superintendent on
23.12.2022 was communicated to the detenue on the same date. Further
the letter of State Government dated 22.12.2022 which was received in
the office of Jail Superintendent on 30.12.2022 regarding the extension
of period of detention has also been communicated to the detenue on
30.12.2022.

25. Learned A.G.A. Shri S.N. Tilhari on behalf of the opposite
party No.1 submitted that the detention order dated 24.09.2022, grounds
of detention and all other related documents forwarded by the District
Magistrate, Hardoi were received by the State Government on
26.09.2022. After examining other aspect of the case of the petitioner in

detail the State Government approved the detention order on 29.09.2022
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(within 03 days) and such approval was communicated by the State
Government through radiogram and letter dated 30.09.2022 to the

petitioner which has been communicated to him on 30.09.2023 itself.

26. It has also been argued by him that apart from that, the
aforesaid detention order as well as documents attached were also sent to
the Central Government by speed post on 03.10.2022 (within 07 days).
Accordingly, there is no violation of Section 3 (4) and 3 (5) of the Act,
1980. The State Government also forwarded the aforesaid papers to the
U.P. Advisory Board, Lucknow on 06.10.2022 (within 03 days) in
accordance with the provisions of Section 11 of the Act, 1980. The
representation of the petitioner along with parawise comments of
Assessing Authority was received in the office/section of State
Government on 18.10.2022 along with letter of District Magistrate,
Hardoi dated 07.10.2022. The State Government sent the copy of the
same to the Central Government and to the U.P. Advisory Board in
separate letters on same date, i.e. on 18.10.2022. The representation of
the detenue dated 05.10.2022 and other documents which were received
by the State Government on 18.10.2022 were sent to the Home (Gopan)
Anubhag-5 on 19.10.2022 for examination/consideration which was
examined by the Anubhag on the same date. The Joint Secretary and the
Special Secretary also examined the representation and papers on same
date, i.e. on 19.10.2023, the Secretary, Government of U.P., Lucknow.
Thereafter, Additional Chief Secretary, Government of U.P., Lucknow
examined the papers on 20.10.2022. After that the record was submitted
to the higher authorities for final order of the State Government and after
due consideration the said representation was finally rejected by the
State Government on 20.10.2022 (within 02 days of its receiving). The
said rejection order was also communicated to the District Authorities
through radiogram on 20.10.2022 which was communicated to the
petitioner on 21.10.2022. Learned counsel further submitted that the U.P.
Advisory Board, Lucknow vide its letter dated 21.10.2022 informed the

State Government that the case of the petitioner would be taken up for
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hearing on 03.11.2022. The above fact was communicated to the District
Authorities through radiogram dated 31.10.2022 who communicated the
same to the petitioner. The petitioner appeared before the Hon’ble

Advisory Board and took part in the proceedings through his next friend.

27. Hon'ble Advisory Board, after hearing the case, sent its
report along with the information that there is sufficient cause for
preventive detention of the petitioner under the Act, 1980. The said
report and the record of the case were received in the concerned section
of the State Government on 10.11.2022 through letter dated 07.11.2022
of the Registrar, U.P. Advisory Board (Detention) (within 07 weeks from
the date of detention). Accordingly, there is no violation of Section 11
(1) of the Act, 1980. The State Government after receiving the report of
Advisory Board, examined the case of the petitioner afresh and took
decision to confirm the detention order for the further period of 03
months tentatively from the date of actual detention. The extension order
was communicated through radiogram and letter dated 17.11.2022 which

was communicated to the petitioner through concerned authority.

28. Dr. Pooja Singh, learned counsel for the Union of
India/opposite party No. 3 argued that a copy of the representation dated
05.10.2022 of the detenue along with parawise comments of the
detaining authority dated 07.10.2022 was received in the concerned
section of the Ministry of Home Affairs on 19.10.2022 (sent by State
Government vide letter dated 18.10.2022). The representation along with
parawise comments of the detaining authority was examined at the level
of concerned section and the file was submitted to the Under Secretary
on 20.10.2022 (in 01 day). The Under Secretary further examined the
matter in detail and forwarded the same with her comment to the Deputy
Secretary on 21.10.2022, who after examining the same, forwarded the
record to the Joint Secretary on 21.10.2022 (in 01 day). The Joint
Secretary also examined the same and forwarded the same to the Union

Home Secretary on 22.10.2022 (in 01 day). The Union Home Secretary
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having carefully gone through the record including the grounds of
detention and the representation of the detenue with comments of the
Detaining Authority and concluded that there is no ground for revocation
of the detention order. Accordingly, he rejected the representation and
sent the file back to the Joint Secretary on 22.10.2022. Thereafter, there
was holiday on 23.10.2023 and 24.10.2022. The file reached in the
section concerned through aforesaid various levels on 26.10.2022 and
the authority concerned were informed by the wireless message dated
26.10.2022 about the aforesaid rejection order. The same was

communicated to the detenue on 27.10.2022 (in 01 day).

29. Learned counsel for the Union of India has further
submitted that the representation of the detenue dated 05.10.2022 was
duly considered by the Central Government at various levels and not
acceded by the Central Government. The copy of wireless message dated
26.10.2022 has been annexed as Annexure No.1 with the counter

affidavit of the opposite party No.3.

30. Learned counsel for the opposite parties have placed

reliance upon following judgments :-

(i) Arun Ghosh v. State of West Bengal, (1070) 1 SCC 98

(ii) Union of India v. Yumnam Anand M. Alias Bocha Alias
Kora Alias Suraj and another, (2007) 10 SCC 190

(iii) Frances Coralie Mullin v. W.G. Khambra, 1980 DGLS
(SC) 97 : 1980 (2) SCC 275

(iv) Ram Ranjan Chatterjee v. State of West Bengal, (1975) 4
SCC 143

(v) Magan Gope v. State of West Bengal, (1975) 1 SCC 415

(vi) Ibrahim Nazeer v. State of T.N. and another, (2006) 6

SCC 64
31. We have heard the arguments of learned counsel for the
petitioner, learned A.G.A. for the State/District Magistrate, Hardoi, Jail
Superintendent, District Jail, Hardoi, the State of U.P./opposite party
No.1 and learned counsel for the Union of India/opposite party No.3 and

perused the record thoroughly.



32.

VERDICTUM.IN

14 Neutral Citation No. - 2023:AHC-LK0:61499-DB

Learned counsel for the petitioner assailed the detention

order dated 24.09.2022 on the following main grounds :-

33.

(i) the petitioner had never acted in any manner prejudicial
to the maintenance of the public order.

(ii)) The incident according to the F.I.R. took place on
10.08.2022 whereas the detention order has eben passed on
24.09.2022. There is no proximity for invoking the
provisions of the Act, 1980 after approximately 45 days of
the incident.

(iii) The bail order of the concerned criminal cases were not
supplied to the petitioner by detaining authority.

(iv) The petitioner was having no criminal antecedent. He
was not named in the F.I.R. No0.306/2022, his bail
application in Case Crime N0.307/22 had not been allowed
and he was in jail, as such, there was no material before the
Detaining Authority on the basis of which a valid subjective
satisfaction could be formed to pass a detention order. The
sponsoring authority has not applied his one mind and just
copied the proposal.

Before entering into the discussion, we would like to

reproduce the relevant provision of the Act, 1980.

"3. Power to make orders detaining certain persons. - (1) The Central
Government or the State Government may,—

(a) if satisfied with respect to any person that with a view to preventing
him from acting in any manner prejudicial to the defence of India, the
relations of India with foreign powers, or the security of India, or

(b) if satisfied with respect to any foreigner that with a view to regulating
his continued presence in India or with a view to making arrangements
for his expulsion from India,

it is necessary so to do, make an order directing that such person be
detained.

(2) The Central Government or the State Government may, if satisfied
with respect to any person that with a view to preventing him from acting
in any manner prejudicial to the security of the State or from acting in any
manner prejudicial to the maintenance of Public order or from acting in
any manner prejudicial to the maintenance of supplies and services
essential to the community it is necessary so to do, make an order
directing that such person be detained.
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Explanation.

(3) If, having regard to the circumstances prevailing or likely to prevail in
any area within the local limits of the jurisdiction of a District Magistrate
or a Commissioner of Police, the State Government is satisfied that it is
necessary so to do, it may, by order in writing, direct, that during such
period as may be specified in the order, such District Magistrate or
Commissioner of Police may also, if satisfied as provided in sub-section
(2), exercise the powers conferred by the said sub-section:

Provided....c.coouiiiieieiieieeteteeeteeete e

34. According to the above provision the detention order can be
passed by the Central Government, State Government/District
Magistrate/Commissioner of Police on their satisfaction with respect to
any person with a view to preventing him from acting in any manner
prejudicial to the society of the State or prejudicial to maintenance of the
public order and the aforesaid order can be passed having regard to the
situation prevailing or likely to prevail in the concerned area. So, on the
mere apprehension, the detentioin order can be passed after considering

the prevailing circumstances and situations.

35. Learned counsel for the petitioner has argued that perusal of
the F.I.LR. indicates that there was situation which may affect the law and
order situation of the area but not the public order, therefore, the

detention order is bad in the eye of law.

It has been mentioned by the Superintendent of Police,
Hardoi in his proposal dated 20.09.2022 that the date of occurrence was
the eve of festival Moharram and it has been shown that so many
persons of muslim community had gathered on the road and the son of
the informant (Case Crime No0.305/2022) was leading the Tiranga Yatra
and some dispute arose between the petitioner and Nanhe. Consequently,
the petitioner along with his colleagues and the persons of Muslim
community entered into the house of Nanhe and committed the offence.
Within 53 minutes from the time of occurrence, the informant reached at

the police station concerned to lodge her F.I.R. The distance of the police
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station from the place of occurrence is 01 Km. After the aforesaid
occurrence and after lodging the F.I.LR. of the above occurrence on the
same evening i.e. 10.08.2022 the accused along with other members of
his community again attacked the house of the informant Siddheswari
Devi with their common intention to kill. Accordingly, Shahanwaz and
some other persons opened fire. They started abusing and along with
them approximately 200 persons of their community started stone
pelting. It was apparent that second occurrence (Crime No0.306/2022)
took place in furtherance of first occurrence. Taking into consideration
the contents of the F.I.R.s, Crime No0.305/2022 and 306/2022, it can be
concluded that both the occurrences took place only because of
communal feelings being aroused. It also appears that the accused
persons became annoyed after lodging the first F.I.R. and committed the
second offence (Case Crime No0.306/2022) in that continuation. The
second occurrence was more aggravated and in the shape of a mob
attack. Consequently, the other community became excited and angry
due to the indiscriminate stone pelting in the area by the muslim mob,
which provided scope of reaction to the other community, rumors started
spreading, resultantly the safety and security of shop keepers and
residents of the area was put at stake. As a result of pelting of stones,
stampede took place in the area. The shop keepers of locality started
closing their shops. There was a great apprehension of retaliation and
chain reaction in both the communities. The public became fearful and
an immediate situation of maintenance of public order arose before the
police and administrative authorities. The police persons of different
police stations and the persons of PAC were deployed with due
promptness. The part of proposal sent by the Superintendent of Police,
Hardoi on 20.09.2022 to the District Magistrate, Hardoi describing the

situation is reproduced as under :-

AR TUSH $ AER AeH & o A9 a1 M
S g 9 gRT AT 137 6t 3FEr 6 I 9§ S1fgh
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Tl It HeAdTal GRT, ST Y R AFRiedT &1 & &,
ST &eY B M & BR IR O H IR & F9d 9 319
T IS & Y AR Med SRR EraT AT T
I A e IR I I g8 o ISl P AT TR

Y IR BSBTS T T forgen foRTeg ax IR ST Al

& M R THAT IGPR BRR fHA1 7| BRR 7T & ST
W S ATA T G9! & TAT| g1 &l FadT 9= |
ST &1 o1 gTaR G 9 & TR IR IS9P I ¥ IRA
&1 7RI & oTar et T, A T SR ITTHHIT PR
TR TR JeRENT R arehis fhar T qar Aigel # off
UcRETST Pl TR T THAT TR iRl ﬁm@raﬁrﬂtﬂaﬁr
T ST H BT 3MEhIET I U TSI & SHMGERI J 3MTH-
U & &1 H fAeeR ffu9Ige! W Afgeral H 3+ =
Ud SRR Bl GRET P @R W I S8 A 8 |
t{wzﬁﬁmﬁ@qﬁmﬂ BNICRSEINECEC I O
GPITRR 31t g a7 R ford| g TRE G ST
thel I SN H S8, 9, 3RIRET &l e T &l 17|
IRT 39 d 31U =i ol SRIRIAT A5G H_l Rl FAlh
ST G GRET DI WG UST I & eIy T UTedt, T
gRITET, AT UTeeNT, 2] TIUe!, T RG], 2]
AT, oFT AT T Yfeld olsd &l gfeld i & a1 -
qrer drodd} oft 1T H R g1 Iekg AT gTeft, o T
ENTTET, oM UTQaRT, o1 HI0S!, UM 3Rdd, UM
AfSYCAT, 2T R Y SISt H fopar mam &1
Sel & g1 d2ai | 39 91d ol gt 8idl & & 1fg®
T Ith He-1dTel SURIh GRT 31U 3 AT & H1Y h
TRt I gedT 9 Hlo UMD PhedT Ulelt I -9 &
&5 § 9 U4 S8 AT §8 & U cllch e 3T -]
g AT g% 81 IWIh A bl Y FeT onf=d egeaver 8g
SRR &3 oAl dep S+t 81 dor e 9o 27 Jerfeldd
YR oA 11.08.2022 9 f&T® 04.09.2022 T AR
gt <@t 3t ot AT uTelt ot gfel o enifd suawer gg
TR TSRS R & 83 2|
BT UTell STUS 8Yals H AfUYh JI Ih Heaml
SRT 3719 TR} & H1F BIRA Pl T Ih & H B
Teil § 9 9 ST ATH §aAT| STel IR GR&T g AT Uref]
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g 3T AU Dl B YT Y Sl @ B TYRY FRYers
et g7 Y SHa-dia § gl Hlo SHHRIG Bl Tail
SR FEIfY BT STRISTT folam STTaT R8T 81 ST8T I8 YR TR
f5 S 5 9T 9 T8I ATH B HEaT Ul I T U &
AN T GREM <1 T gul 3Ter o 1 o 39
T UTell Y arget St 7 fopam = g1 aue) St &
Jei | AT T8 Ut S @7 & (& AUy g1 Ith Heara
SIRIF gRT R T vevre g Ry & IR ITdH! A7 &
I TR THAT TGP BRI BT, BRI BT & ST g 5T
q AR 6l gHh! ST TAT ISP TR &b A THAT TR
W UgT BT T ol ToiloT DeAT, TeRaTolt BT I9h
SR HEdT UTett b Hlo MG H Uc2ReTol I diehie
T TICAT 3 SITH-UTH & AN H 7T T S8 AT g3 & d
clleh IR T §S &

gAY IR & 9ot faemae Areeys uay &8
Ith I T Hich WR Ugel | WA gl H el sffHoTul |
JREe™ G & B & DRU Sl aR% U AT &l
AT I & o oy ot gar T | gee @ fag,
g gfeem fRId Irveidie I1 SR W S HSd @
T o Tl fo 9o Iise fSTes &7 o
I GIAT AT Sleh QM= 31T g Ud foed et g

fAdemT & Heg Po ASh! 9! b HTY BSBTS Bl
g Ry v IR ITH! JT b A1 R THAT RIPR BRR
PR, BRI TORT 8 ST g ST9 ¥ AR I 9FhT AT germ
[P TR P T dHI oTexTR W UST HeT g AT Tl
AT B I BT Uil b Hlo FHM™ID H
JeeRETSll g diethle bt geAr & Tfkar g gifos
HagAefierar @ S@d §U SABRN HE el
PR ABIeT BXGls, IR Yfeg arefiersp (afaH), gier
SUTHlerd QMTEaTS, I IUNTATERRT FIRSGR 3Mfe +ff Hid
TR Ugd 3R H Yfeld refleres Fad ot ugan qor ofie et
g R aeT § o | T off 39 a1 Fi gfY Bt &
S5 TepRUT oTep Ta=eelT T o &

ECHT T YT TERT TR o <fep FHMER Tl H Al
g1 AT gerarei-iep HIfSAT GRT Hf 99 T2 &l qEar |
[T 7| AL FHER W H 36 GG g &
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W?ﬁiﬁwﬂ'fﬁﬁ‘lﬂ T P TR TR gaT 3R
ofeh qET TR fdget JTd UST| Ur-ger o farfaai
H W, T8, R Ud ST BT HIa ATH §IT oIl FIE
AU I S SHIa DT HAMY YdT8 g 3 < 4T q1feT gar
AT SAleh T Yuf Y I - d W 55|

I FoAT I He-TarSl GRI A0 HISAT &b Fq1
ford T IWIh I I T THAT s, Hlo gD |
UCRETST G AISHIS I HTHT BING B & HRUT Hed]
UTeft T 3TNI-UNT & &F1 ! iy cxaeelT yufd: fosl-f9ef &
Tt T UTelt H AR Yfeld 9 i SIS Qi cgereer
2 U1 TAFT ¥ TR 7 @ 81 31 ol A H 7T
T 6T DT AH gl TR FRies dreft gRT andt ot
BT UTell 9 3MH-UTH o &A1 § odR QMf=T cgavel &g
ToR Y@ I W& ©

IE o TR NG gaTs &Xals & URT FRie®
SRT 307 U7 Ho TASMSY-fAN IIRem / 2022 foAifehd
3T 16,2022 | 1 Gfeld 3reflerd axals ! fold T 0=
H I8 IR BRI AT 2 b Ih YRl Dl olax A
ST R fac/merE & difST & AY-A1 JodfoHo
305/2022 H ARG JAMHTH JAT SRRh GRT GHT 8Tf |
THaT dlR & — SBS Ggol M P U I 9
TR TR 3HR — THN Pl HATRIeT ST &l 1T T Hed
H Hrelfde Faemelic uRefad g5l gc & a5 |
goARYA P &9 &b N U H 3 ANl IS
SRI/SHF/ITSM 1S g7a PR & Y| I R b A
Bl gfel GRT Hice IR uga ox fRAf ol Fg=or H foba
1| Hiered HSAT R arIRet dife e TR H it
ol 9T 99 §U & AT S 8 FERI & Rl &b G
Ueh SHY & HIBS H WM H 9T ST 8T o/ UReSl bl ST &l
&1 N TF § Ih S1HYh &b ST IR Pl Dl 32T H
BT T Pl USRS HIGMerdl H gl 3ol
ISt 37T TATEM Pl SI1d 99 & I F g™ IS
Bl T A gpR T8l fhdT S bl 81 FAMN
SITRTTAT SPIS D Ih 0 & Trawe H AR GRT 310 T Ho
qrereh- fafae/2022 oI SR 17,2022 & HIETH H THRY
fteren aTelt &ars @ Fcfad far w6 SWRIh g
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& ST AT & § Al Faeel] SR G &g THfEd
Yfeld Uaeg N AT YUl bl THIRT ol < gY fort —
gfafe Had Y [T ARG IR IR Hgcayul Jorr o
T IRR| orEdh! Ui 3R gfetq areftersd afge! g
SATIIPRI METeIE el bl Ud &t =it & e 39 a2y
B g Bt 8 % 1w T Ih Heara GRT 30+

AT & A1 b T IWRKh Hcd H G THAT e Hlo
ARG § UceRETSl g dlehls &l geHT BINg BT &
HRUT BT UTell I MM-UT & 81 Pl Al a1 gula:
3] g d AT §8 & U4 WY 9 <891 T 81"

36. The proposal of the Superintendent of Police, Hardoi
was forwarded to the District Magistrate, Hardoi who considered
the entire situation along with the report of the police regarding
the prevailing situation and preventive action of Police and
administration. The Assessing Authority also considered the report
of L.I.U. regarding the seriousness of the situation, including
video clippings of the occurrence and the report regarding the fact
that it is apprehended that as the petitioner would be released from
jail on bail, a communal tension may again be raised and the
petitioner may threaten to concerned witnesses of the criminal
cases to win over them. There was a real that as the petitioner
would be released on bail, the public order of the area may again
be disturbed. Therefore the District Magistrate, Hardoi has passed
the detention order dated 24.09.2022 along with the grounds of

detention.

37. Hon’ble Apex Court in the case of Arun Ghosh Vs.
State of West Bengal, 1970 1 SCC 1998 held that :-

"3. The submission of the counsel is that these are stray acts directed
against individuals and are not subversive of public order and
therefore the detention on the ostensible ground of preventing him
from acting in a manner prejudicial to public order was not justified.
In support of this submission reference is made to three cases of this
Court: Dr Ram Manohar Lohia v. State of Bihar (1966) 1 SCR 709 ;
Pushkar Mukherjee v. State of W.B. WP No. 179 of 1968, decided on
November 7, 1968 : (1969) 1 SCC 10 and Shyamal Chakraborty v.
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Commissioner of Police, Calcutta WP No. 102 of 1969, decided on
August 4, 1969 : (1969) 2 SCC 426. In Dr Ram Manohar Lohia case
[(1966) 1 SCR 709] this Court pointed out the difference between
maintenance of law and order and its disturbance and the maintenance
of public order and its disturbance. Public order was said to embrace
more of the community than law and order. Public order is the even
tempo of the life of the community taking the country as a whole or
even a specified locality. Disturbance of public order is to be
distinguished from acts directed against individuals which do not
disturb the society to the extent of causing a general disturbance of
public tranquility. It is the degree of disturbance and its affect upon
the life of the community in a locality which determines whether the
disturbance amounts only to a breach of law and order. Take for
instance, a man stabs another. People may be shocked and even
disturbed, but the life of the community keeps moving at an even
tempo, however much one may dislike the act. Take another case of a
town where there is communal tension. A man stabs a member of the
other community. This is an act of a very different sort. Its
implications are deeper and it affects the even tempo of life and public
order is jeopardized because the repercussions of the act embrace
large sections of the community and incite them to make further
breaches of the law and order and to subvert the public order. An act
by itself is not determinant of its own gravity. In its quality it may not
differ from another but in its potentiality it may be very different.
Take the case of assault on girls. A guest at a hotel may kiss or make
advances to half a dozen chamber maids. He may annoy them and
also the management but he does not cause disturbance of public
order. He may even have a fracas with the friends of one of the girls
but even then it would be a case of breach of law and order only. Take
another case of a man who molests women in lonely places. As a
result of his activities girls going to colleges and schools are in
constant danger and fear. Women going for their ordinary business are
afraid of being waylaid and assaulted. The activity of this man in its
essential quality is not different from the act of the other man but in
its potentiality and in its affect upon the public tranquility there is a
vast difference. The act of the man who molests the girls in lonely
places causes a disturbance in the even tempo of living which is the
first requirement of public order. He disturbs the society and the
community. His act makes all the women apprehensive of their
honour and he can be said to be causing disturbance of public order
and not merely committing individual actions which may be taken
note of by the criminal prosecution agencies. It means therefore that
the question whether a man has only committed a breach of law and
order or has acted in a manner likely to cause a disturbance of the
public order is a question of degree and the extent of the reach of the
act upon the society. The French distinguish law and order and public
order by designating the latter as order publique. The latter expression
has been recognised as meaning something more than ordinary
maintenance of law and order. Justice Ramaswami in Writ Petition
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No. 179 of 1968 drew a line of demarcation between the serious and
aggravated forms of breaches of public order which affect the
community or endanger the public interest at large from minor
breaches of peace which do not affect the public at large. He drew an
analogy between public and private crimes. The analogy is useful but
not to be pushed too far. A large number of acts directed against
persons or individuals may total up into a breach of public order. In
Dr Ram Manohar Lohia case examples were given by Sarkar and
Hidayatullah, JJ. They show how similar acts in different contexts
affect differently law and order on the one hand and public order on
the other. It is always a question of degree of the harm and its affect
upon the community. The question to ask is: Does it lead to
disturbance of the current of life of the community so as to amount a
disturbance of the public order or does it affect merely an individual
leaving the tranquility of the society undisturbed? This question has to
be faced in every case on facts. There is no formula by which one
case can be distinguished from another."

In the case of Ram Ranjan Chatterjee Vs. State of West

Bengal, (1975) 4 SCC 143 the Hon'ble Apex Court by considering the
above decision has marked the difference in "law and order" and "public
order" in following words :-

39.

"8. It may be remembered that qualitatively, the acts which affect
"law and order" are not different from the acts which affect "public
order". Indeed, a state of peace or orderly tranquility which prevails
as a result of the observance or enforcement of internal laws and
regulations by the Government, is a feature common to the concepts
of "law and order" and "public order". Every kind of disorder or
contravention of law affects that orderly tranquility. The distinction
between the areas of "law and order" and "public order" as pointed by
this Court in Arun Ghosh v. State of West Bengal, "is one of degree
and extent of the reach of the act in question on society". It is the
potentiality of the act to disturb the even tempo of the life of the
community which makes it prejudicial to the maintenance of public
order. If the contravention in its effect is confined only to a few
individuals directly involved as distinguished from a wide spectrum
of the public, it would raise a problem of law and order only. These
concentric concepts of "law and order" and "public order" may have a
common "epicentre", but it is the length, magnitude and intensity of
the terror wave unleashed by a particular eruption of disorder that
helps distinguish it as an act affecting "public order" from that

mn

concerning "law and order".

On the same point Hon'ble Apex Court in the case of

Indradeo Mahato v. State of W.B., (1973) 4 SCC 4 has held as under :-

"Similar acts in different situations may give rise to different
problems : in one set of circumstances an act may pose only a law
and order problem whereas in another it may generate deep and
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widespread vibrations having serious enough impact on the civilized
peace-abiding society so as to dffect public order, one has to weigh
the degree and sweep of the harm the act in question is capable of in
its context. Every case has, therefore, to be considered on its own

facts and circumstances."
40. Accordingly, if the threat on public order is established by
the material available on record, the detaining authority may rightly

invoke the provisions of preventive detention.

41. In the present case it transpires from the proposal of the
Superintendent of Police, Hardoi as well as the grounds of detention
passed by the District Magistrate, Hardoi the act of detenue created the
situation which adversely affected the public order situation in the
locality which was prejudicial to maintenance of the law and order of the

dread.

42. Learned counsel for the petitioner has also argued that the
occurrence took place on 10.08.2022 and the order of preventive
detention was passed on 24.09.2022. There was no proximity with the
offence and the invocation of the provisions of the Act, 1980. The record
shows that the petitioner was arrested by the police on 12.08.2022. As a
consequence of both the occurrences on 10.08.2022 by which a serious
situation of public order came to the surface. Hence, the police and
administration deployed the police persons of several police stations as
well as PAC persons to prevent any further clash and communal riot. In
that connection just after four days of the arrest, the Inspector Incharge
of the L.I.U. wrote letter to the Superintendent of Police, Hardoi on
16.08.2022 that there is apprehension that as the petitioner and other
persons will be released on bail, communal tensions may be on stake in
the area. Accordingly, the Superintendent of Police has informed the
Station Officer of the Police Station Pali, District Hardoi to keep vigil
over the maintenance of the public order in the area and keep him
constantly informed. It shows that a sensitive and tense situation was

continuing even after arrest of the petitioner. Subsequently, the petitioner
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moved his bail application in case crime no. 306/2022 on 29.08.2022
which was allowed by the court. Thereafter, he moved the application for
bail in case crime no. 305/2022 on 09.09.2022, in which the date for
hearing was fixed by the court conerned as 26.09.2022 and it was most
likely that the accused would be released on bail. In case crime no.
307/2022 also, as the case was triable by the magistrate, therefore, taking
into consideration the apprehension of disturbance in communal
harmony and as the petitioner was trying his best to be released on bail
in case crime nos. 306/2022 and 307/2022 also. The petitioner was
intending to file his nomination for the post of Chairman/Sabhasad of the
area as it has been mentioned by him in his representation. Therefore,
considering the report of L.I.U. and after proper examination of the
situation on the proposal of the Superintendent of Police, Hardoi dated
20.09.2022 the District Magistrate, Hardoi passed the order of detention
of petitioner on 24.09.2022 under the Act of 1980 then in that case it
cannot be said that there was no material for his subjective satisfaction
regarding apprehension of danger to public order even after 44 days
from the date of occurrence. The detention order was passed by the
District Magistrate, Hardoi after four days from the proposal of
Superintendent of Police, Hardoi. In absence of any other fact, it can be
presumed the detaining authority in four days had verified and examined
properly the facts mentioned in the proposal dated 20.09.2022. The
above situation cannot be examined like a mathematical calculation,
therefore, the argument advanced by the learned counsel for the
petitioner that invocation of the Act, 1980 has no proximity after 45 days

of the occurrence, has no force.

43. Learned counsel for the petitioner has submitted that since
the bail order dated 12.09.2022 in case crime no. 306/2022 has not been
provided by the detaining authority, therefore, the order of detention is
vitiated. In above context, the fact cannot be denied that the bail
applications of petitioner in all the criminal cases have been moved in
the court by the family members as well as pairokar of the petitioner and
there is nothing on record which could prove that the bail applications
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were moved in criminal cases through jail superintendent. Also the bail
applications had been pressed by the private counsel appointed by the
petitioner, not by any amicus curiae. The present writ petition has been
filed by his father Sabban as his next friend and as the Pairokar of
petitioner. Therefore, it can be presumed that the bail order was very
well in the knowledge of the petitioner. In the grounds of detention the
Assessing Authority has mentioned the criminal acts of the petitioner
and their consequential effects on the society. The Assessing Authority
has expressly mentioned at the time of passing order under Section 3 (2)
of the Act, 1980, that the petitioner was detained in the jail and there is a
likelihood that he would be released soon on bail. As according to
Chapter XXXIIIof Cr.P.C. the copy of bail application is required to be
provided to Government Counsels appointed in the court. The detention
order has not been passed by the Assessing Authority on the ground that
the petitioner has been released on bail in connection with case crime no.
306/2022 rather detention order has been passed on the ground that since
the petitioner is detained in jail, and there is likelihood that soon he will
be released on bail and after such release the feeling of fear be developed
and communal harmony in residents of the area may be jeopardized. It
has also been accepted by the petitioner in para 54 of his petition that he
had received several papers along with detention order for preparing his
representation. At the time of preparation of his representation the
petitioner had not raised any demand of copy of the bail order or any
other document, neither it has been mentioned in his representation dated
05.10.2022 also, therefore, the above argument of the learned counsel for
the petitioner that non supply of bail order by the assessing authority is
sufficient to vitiate the detention order is misconceived.

44. Learned counsel for the petitioner has submitted that
petitioner has no criminal history and also there is no probability that
detenue will act similarly in future or he has repetitive tendency to act
likewise in future. It has been seen in society that an accused without
any previous criminal history may commit a heinous offence. In absence
of any previous criminal act of offender provisions of Act of 1980 can be
invoked against the offender if his criminal act and its consequence
comes under the purview of the Act, 1980. The previous criminal history
cannot be sine qua non for invoking the provisions of the Act of 1980.
The petitioner has shown in his representation that he has been preparing
to contest the election of Shabhasad/Chairman. Shabhasad is a person
who represents the people of the area in Municipal Corporation. As the
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factual matrix, during the tricolor flag Yatra, the persons of muslim
community were gathered on road on the eve of their festival Muharram
where the petitioner has created a dispute with informant. It has been
mentioned on the basis of police report as well as video footage that the
petitioner was moving with country made firearms in his both the hands
and was the leading person in causing attack at the house of informant.
After the occurrence of first offence (Case Crime No. 305/2022) the
petitioner again along with co-accused persons and the mob of persons
of his community attacked at the house of informant where they started
stone pelting in the area and started abusing. Although the petitioner is
not named in the F.I.R. of Case Crime No0.306/2022, yet his name came
to the surface during the course of investigation. As a principle, the FIR
cannot be an encyclopedia. The second offence (Case Crime No.
306/2022) was more aggravated than the first offence (Case Crime No.
305/2022). Except clash during Tiranga Yatra no previous enmity
between the petitioner and the informant has been shown. It can be
presumed in the light of above facts that petitioner was intending to
impress the people of area on the ground of religious fundamentalism to
procure their votes in coming municipal election, therefore, he acted in a
manner which was prejudicial to the communal harmony of society as
well as public order. In the light of the above circumstances, it cannot be
held by this Court that if the petitioner has no any criminal antecedent
the provisions of the Act, 1980 cannot be invoked against him.

45. Learned counsel for the petitioner has also submitted that
there was no material before the detaining authority on the basis of
which a valid subjective satisfaction has been formed that once the
petitioner is released from jail, he can again indulge in activities that
would be prejudicial to the maintenance of the public order.

46. According to Section 3 (2) and Section 3 (3) of the Act,
1980 for invoking the detention order, the subjective satisfaction of the
Assessing Authority is sine qua non. There must be some material (facts/
evidence) which has to be taken into account while passing the detention

order. In the case of Ibrahim Nazeer Vs. State of T.N. and another,
(2006) 6 SCC 64, the Hon'ble Apex Court has held as under :-

"7. It has to be noted that whether prayer for bail would be accepted
depends on circumstances of each case and no hard and fast rule can
be applied. The only requirement is that the detaining authority should
be aware that the detenu is already in custody and is likely to be
released on bail. The conclusion that the detenu may be released on
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bail cannot be ipsi dixit of the detaining authority. On the basis of
materials before it, the detaining authority came to the conclusion that
there is likelihood of detenu being released on bail. That is his
subjective satisfaction based on materials. Normally, such satisfaction
is not to be interfered with. On the facts of the case, the detaining
authority has indicated as to why he was of the opinion that there is
likelihood of the detenu being released on bail. It has been clearly
stated that in similar cases, orders granting bail are passed by various
courts. Appellant has not disputed the correctness of this statement.
Strong reliance was placed by learned counsel for the appellant on
Rajesh Gulati v. Govt. of NCT of Delhi. The factual scenario in that
case was entirely different. In fact, five bail applications filed had
been already rejected. In that background this Court observed that it
was not a "normal" case. The High Court was justified in rejecting the
stand of the appellant.”

Section 3 (1) (a) of the Maintenance of Internal Security

Act, 1971 (Act No.26 of 1971) confers the power on the authority to
detain a person if it is satisfied that such detention is necessary to

prevent him from acting in any manner prejudicial to (i) the defence of

India, the relation of India with foreign powers or the security of India,
(ii) the Security of State or the maintenance of public order, or (iii)
maintenance of supplies and services essential to the community.

Hon'ble Apex Court in the above context in the case of Magan Gope Vs.
State of West Bengal (1975) 1 SCC 415 has held as under :-

"9. It will be seen that the power can be exercised only on one or
more of the grounds enumerated above. If the exercise of the power is
not on the face of the order correlated to any of those grounds or
concerns activities, which are not germane to any of these grounds,
such exercise would be vitiated for lack of jurisdiction. Further, the
satisfaction spoken of in Section 3(1)-which is the sine qua non to the
exercise of the power is the subjective satisfaction of the authority
which cannot be tested in court by objective standards. Ordinarily,
therefore, the court cannot go behind the satisfaction expressed on the
face of the order. As pointed out by this Court in Ram Manohar Lohia
v. State of Bihar.

"When an order on the face of it, is not in terms of the rule, a
court cannot equally enter into an investigation whether the order
of detention was in fact, that is to say irrespective of what is stated
in it, in terms of the rule".

Thus where the order ex facie is made with a view to prevent an act
prejudicial to the maintenance of Public Order, the detaining
authority cannot be permitted to show that in fact the order was made
to prevent an act prejudicial to the maintenance of supplies and
services essential to the life of the community."



VERDICTUM.IN

28 Neutral Citation No. - 2023: AHC-LK0:61499-DB

48. In the present case, the petitioner was trying to be released
on bail. He had moved the bail application No0.2332 of 2022 on
09.09.2022 before the competent court in case crime no. 305/2022,
under Sections 147, 148, 149, 452, 354, 307, 506 I.P.C. and Section 7/8
of the POCSO Act (the first offence) in which the date of hearing was
fixed 26.09.2022. In subsequent offence (Crime No. 306/2022) under
Section 147, 148, 149, 336, 504, 506, 307 I.P.C. and Section 7 of the
Criminal Law Amendment Act, the bail application of the applicant was
allowed on 12.09.2022, i.e. prior to proposal of the Superintendent of
Police, Hardoi. It appears that in furtherance of his plan/legal advise the
applicant had not moved any bail application in magistrate triable case
(Case Crime No. 307/2022) under Section 3/25 Arms Act. The above
fact regarding the bail application and bail order has not been denied by
the petitioner in his representation. The above fact can be sufficient
material for detaining authority to arrive at a conclusion that petitioner is
likely to be released from jail, and according to input of the L.I.U./police
concerned that if petitioner is released on bail, he can again indulge in
criminal activities and will attempt to disturb the communal harmony of
the society.

49. The life and personal liberty of citizens of India is
paramount. It is fundamental right which has been protected by the
Constitution under Article 21. In case of arrest the Constitution has given
certain rights to the citizens of India which have been mentioned in
Article 22 (1) and Article 22 (2) of the Constitution of India but the
restrictions on the above rights in case of preventive detention has also
the force of Constitution which has been mentioned in Article 22 (3) of
the Constitution of India. The Constitution also provides in Article 22
(5) that soon after his arrest, the detenue shall be communicated the
ground of detention and the detenue shall be afforded the earliest
opportunity to make representation against the order of detention. Since
the provisions of Article 22 (3) operates as the proviso of the provision
of Article 21, therefore, the power of preventive detention be construed
within a narrow limit, otherwise the right as guaranteed under Article 21
of the Constitution of India will be adversely affected and to prevent the
misuse of provisions of preventive detention under the Act, 1980, the
provisions of preventive detention has to be strictly construed and
meticulous compliance with procedural safeguards howsoever technical,
is mandatory and should be monitored by the court properly. The
Hon'ble Apex Court in the case of Union of India Vs. Yumnan Anand
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M. Alias Bocha Alias Kora Alias Suraj and another, has explained the

scope of law of preventive detention in paragraph 8, which reads as

under :-

50.

"8. In case of preventive detention no offence is proved, nor any
charge is formulated and the justification of such detention is
suspicion or reasonability and there is no criminal conviction which
can only be warranted by legal evidence. Preventive justice requires
an action to be taken to prevent apprehended objectionable activities.
(See Rex v. Nallidev (1917 AC 260); Mr. Kubic Dariusz v. Union of
India and others (AIR 1990 SC 605). But at the same time, a person's
greatest of human freedoms, i.e., personal liberty is deprived, and,
therefore, the laws of preventive detention are strictly construed, and
a meticulous compliance with the procedural safeguard, however,
technical is mandatory. The compulsions of the primordial need to
maintain order in society, without which enjoyment of all rights,
including the right of personal liberty would lose all their meanings,
are the true justifications for the laws of preventive detention. This
jurisdiction has been described as a "jurisdiction of suspicion", and
the compulsions to preserve the values of freedom of a democratic
society and social order sometimes merit the curtailment of the
individual liberty. (See Ayya alias Ayub v. State of U.P. and another
(AIR 1989 SC 364). To lose our country by a scrupulous adherence to
the written law, said Thomas Jafferson, would be to lose the law,
absurdly sacrificing the end to the means. No law is an end itself and
the curtailment of liberty for reasons of State's security and national
economic discipline as a necessary evil has to be administered under
strict constitutional restrictions. No carte blanche is given to any

!

organ of the State to be the sole arbiter in such matters. '

In the case of Frances Coralie Mullin Vs. W.G. Khambra,

1980 DGLS (SC) 97, the Hon'ble Supreme Court has held in paragraph

5 as under :-

"5. We have no doubt in our minds about the role of the Court in cases
of preventive detention : it has to be one of eternal vigilance. No
freedom is higher than personal freedom and no duty higher than to
maintain it unimpaired. The Court's writ is the ultimate insurance
against illegal detention. The Constitution enjoins conformance with
the provisions of Article 22 and the Court exacts compliance. Art. 22
(5) vests in the detenu the right to be provided with an opportunity to
make a represntation. Here the Law Reports tell a story and teach a
lesson. It is that the principal enemy of the detenu and his right to
make a representation is neither high-handedness nor mean-
mindedness but the casual indifference, the mindless in-sensibility, the
routine and the red-tape of the bureaucratic machine. The four
principles enunciated by the Court in Jayanarayan Sukul v. State of
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West Bengal (supra) as well as other principles enunciated in other
cases, an analysis will show, are aimed at shielding personal freedom
against indifference, insensibility, routine and red-tape and thus to
secure to the detenu the right to make an effective representation. We
agree : (1) the detaining authority must provide the detenu a very
early opportunity to make a representation, (2) the detaining authority
must consider the representation as soon as possible, and this,
preferably, must be before the representation is forwarded to the
Advisory Board, (3) the representation must be forwarded to the
Advisory Board before the Board makes its report, and (4) the
consideration by the detaining authority of the representation must be
entirely independent of the hearing by the Board or its report,
expedition being essential at every stage. We, however, hasten to add
that the time-imperative can never be absolute or obsessive. The
Court's observations are not to be so understood. There has to be lee-
way, depending on the necessities (we refrain from using the word
“circumstances') of the case. One may well imagine, a case where a
detenu does not make a representation before the Board makes its
report making it impossible for the detaining authority either to
consider it or to forward it to the Board in time or a case where a
detenu makes a representation to the detaining authority so shortly
before the Advisory Board takes up the reference that the detaining
authority cannot consider the representation before then but may
merely forward it to the Board without himself considering it. Several
such situations may arise compelling departure from the time-
imperative. But no allowance can be made for lethargic indifference.
No allowance can be made for needless procrastination. But,
allowance must surely be made for necessary consultation where legal
intricacies and factual ramifications are involved. The burden of
explaining the necessity for the slightest departure from the time-
imperative is on the detaining authority."

51. So far as the quick disposal of representation of detenue is
concerned, it is revealed from the perusal of the parawise reply of
opposite party nos. 1 to 3 stating the day to day movement of the file
according to Rules of Business conducted by the department/authorities
concerned. The reply of opposite party No.2 and 4 also indicates that
there was no laxity in early disposal of representation of detenue.
Neither any unexplained delay, nor any laches have been found. The
petitioner in present case has not taken any ground that his
representation dated 05.10.2022 has been decided by the authorities with
inordinate delay. It has also not been argued by the learned counsel for
the petitioner that the subsequent orders of detention were having any
illegality. The petitioner's defence in criminal cases in connection with
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F.I.LR. No0.305/21, 306/2022 and 307 of 2022, as mentioned in the
grounds of petition, cannot be considered by us in present writ petition.

52. The sponsoring authority has thoroughly examined the
proposal of Superintendent of Police, Hardoi dated 20.09.2022 and by
spending sufficient time and considered all the facts, circumstances,
material collected at different levels and then passed the detention order
by applying his mind and after his subjective satisfaction. The detenue
has been provided the earliest opportunity to submit his representation
and his representation was duly considered and expeditiously decided by
the District Magistrate, Hardoi, State Government, U.P. Advisory Board,
and by Central Government without any undue delay. The grounds on
which the petitioner has challenged the detention order and are not
according to the established principle of law. Therefore, we are of the
considered view that the writ petition being devoid of merit is liable to
be dismissed.

53. Accordingly, the writ petition is dismissed.

(Narendra Kumar Johari,J.) (Sangeeta Chandra,J.)

Order Date :- 22.09.2023
ML/-



