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1. This appeal is by the appellant-wife under Section 19 of the Family
Courts Act, 1984 challenging the decree of divorce passed against her by
the husband vide judgment and order dated 2.5.2019. The decree of
divorce is primarily challenged on the ground that reasonable opportunity
of contest in the matter has been denied to the appellant-wife by the

family court while dissolving her marriage.

2. Undisputed facts that emerge on record are that the marriage
between the parties was solemnized on 7.5.2015. The respondent-husband
instituted proceedings for dissolution of marriage before the Family
Courts, Karkardooma, Delhi on 16.11.2016 on the ground that the wife
has left her on 27.9.2015 on account of adulterous relationship that she
was having with another person. The proceedings were entertained by the
family court at Karkardooma, Delhi and notices were issued to the
appellant. It transpires that the wife approached the Hon’ble Supreme
Court by filing Transfer Petition (C) No.344 of 2017 which came to be
allowed by the Supreme Court on 10.1.2018. The proceedings were,
accordingly, transferred to the Court of Family Judge, Kanpur Nagar, U.P.
An observation was also made by the Supreme Court to make all
endeavour to dispose of the matter within six months without unnecessary
adjournments granted to the parties. It is pursuant to this order of the
Supreme Court that proceedings were transferred to the Family Court at
Kanpur Nagar and were re-registered as Case No.380 of 2018. The order-

sheets of proceedings have been annexed alongwith the appeal according
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to which notices were issued in the matter to the appellant-wife. The
appellant-wife appeared and filed application under Section 24 of the
Hindu Marriage Act, 1955 for payment of maintenance to her. Litigation
cost was also claimed in such application. The Family court passed an
order on 4.12.2018 rejecting plea of maintenance but allowed litigation
cost of Rs.10,000/- to her. The order-sheet indicates that matter was
adjourned on subsequent dates. On 8.2.2019 Presiding Officer was not
available and the matter was adjourned to 21.2.2019. Subsequent
application of the wife for recalling the order dated 4.12.2018 and
payment of maintenance was rejected on 21.2.2019 by the Family court.
The proceedings of the case was transferred from the court of Principal
Judge, Family Court, Kanpur Nagar to the Court of Additional Principal
Judge, Family Court, Court No.2, Kanpur Nagar vide order dated
28.2.2019. The order-sheet reveals that on 2.3.2019 following orders were
passed:-
"ferii 02.03.2019

UHRT| a1t gTfor| fuafimor IR g1foR 2

TR & NS & I 5 11,000/ FU &1 feAT< SIUe aret gRT ST
fohar ST gt Bl femTs e &l fAfY 15.12.2016 21 39 UHR I8 TE ¢ b T8
e g el B ga Bl o 39 e e @ ardt @ amw fasar S g1
%’cﬁ%ramﬁmﬂcmqﬂlqcﬂﬁ<mﬁaﬁlaﬁrﬁmﬁwﬁgﬁ?§ﬁeﬁﬂaﬁ

!

.. fausht o1 SifaH 3rEER U T SITaT 81 3P SR 99 Dls G T8l T
|

Tl I 9 dex oA 18.03.2019 I 9T &l
& 02.03.2019

IR YT ~amanefar,
IRIR ~IRITel, & Ho-2,
HAGR TR|"
3. The order-sheet also reflects that Rs.11,000/- was paid as cash in

compliance of the previous orders to the wife on 18.3.2019. On
18.3.2019, Additional Principal Judge, Family Court, Court No.2, Kanpur
Nagar passed following orders:-

"18.03.2019

IHR R WU TR Bl

3ot et gRT TIRE B9’ S0 UTH fodl| Safh & 89k WU & IR &1 37d:
TP ETR OUAT AT PR |
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20 02.03.19 & gfdaet B ST TER SIS P DT 3T aER T
T A 3T ISP GRT 99 devN TRGST =81 @ R g1 3T wfdaret &l s+
TN T e 7 Sifaq THE fhar ST 81 EEel and §@1ed arel Qo
27.03.19 &1 U &

IR YT ~ararefter,
IRIR ~IRITe™, e Ho-2

HER FRI"
4. On the very date i.e. 18.3.2019, a subsequent order was passed

acknowledging filing of an application by the appellant-wife vide
application no.195Ka, for further time to be granted for filing written
statement. On this application time was granted to file written statement
till 23.3.2019 and the question as to whether written statement would be
taken on record or not was to be considered on 27.3.2019. The subsequent

order passed by the Presiding Officer on 18.3.2019 is also re-produced:-

“gidane 7 ws 3@ v &g HloGo 195 & Iegd 1547/ &0 23.3.2019 T%F ws
FTRIT ¥ o Taraed! Ov 131 STl 7 78, 180 27.3.2019 31 et faer SR

5. On 27.3.2019 issues were framed by the trial court. The matter was
directed to come up on 28.3.2019. An affidavit was filed by the husband
copy of which was directed to be taken by the wife and the matter was
adjourned to 28.3.2019 for cross-examination. The right of the wife to
cross-examine the husband on it was forfeited on 28.3.2019 itself. The
family court thereafter proceeded to decree the suit of the husband vide
order dated 2.5.2019. It is this order of the family court which is under
challenge. In this order the family court has noticed that on 27.3.2019
right of cross-examination to the wife was forfeited. On next day i.e
28.3.2019, right of wife to adduce evidence was forfeited and since there
was a direction by the Supreme Court to conclude the matter within six

months, as such the matter has been decided on merits accepting the claim

of the husband.

6. Learned counsel for the appellant argues that the litigation cost was
to be paid to the wife pursuant to previous order passed in the matter on
4.12.2018. This amount was actually paid to the wife on 18.3.2019. It is
on 18.3.2019 itself that the right of the wife to file written statement was

forfeited. On the very next date issues were framed and the right of the
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wife to cross-examine the husband on his affidavit filed on 27.3.2019 was
forfeited on 28.3.2019 and on the next date her right to adduce her
evidence was also forfeited. The order passed by the family court on

27.3.2019 is reproduced hereinafter:-

"27.03.2019
gHR W IRl SfoR 81 Hidar! iR IfoR Bl
gfars} B SR F TfaTet HTEaet IR U & oifhd JHR & ath IRETOR 2|
IIfed § AT B o 196 T Mfie THaet! 8|

STATERTaT & H1e Al 7 Y S S Y 81 e gt & e
SRt =7et fovarr 21 it & 1 Mg aR SRt aTfdet an|

1987 Tt GRT aTet oMfiet U=Tdet! &l
IHIUE & ARl b R R =l ae g o e o -

1- o1 I 9e9F H BT MuRl R ufdaret & g faar fewe 6 It
UTH e T STSBRT &7

2- 1 K Bt 3 TN Bl UTH dR Bl AfPRI 872
a1 475 U o YR R 3 1S d1s fdwg FE e 2|
IS GRT 1T H qUAYT BT Ho 199 & STRISA fham T & S enfirer uamarety
BNl Ui T 8, UTH 9| TETaet ard fORg o Seef 1 Qo 28.03.2019 &1 99T &
IR YU ~arareier,
IRIR IR Hel Ho-2,
HHEGR TR|"

7. Learned counsel for the appellant with reference to aforesaid

proceedings argued that once right to file written statement was forfeited
on 18.3.2019 and subsequently the Court directed the issue of accepting
the written statement to be considered on the next day i.e. 27.3.2019 the
Family court erred in fixing the matter for 28.3.2019 and forfeiting
appellant’s right to cross-examine the husband on 28.3.2019 itself on the
affidavit of the husband filed a day earlier i.e. on 27.3.2019.

8. Learned counsel for the respondent, on the other hand, states that
the wife was in a adulterous relationship and was deliberately avoiding
contesting the case on merits and, therefore, the family court rightly

passed the order resulting in dissolution of marriage.

9. We have heard Sri Aditya Shankar Pandey holding brief of Ms.
Pragya Pandey, learned counsel for the appellant-wife and Ms. Kriti
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Gupta holding brief of Ms. Rohan Gupta, learned counsel for the opposite

party and have perused the materials on record.

10. In the facts of the case we find that after the matter was transferred
by the Supreme Court in Transfer Petition (C) No.344 of 2017 notices
were issued to the wife by the family court. An order was passed for
payment of litigation cost to the wife by the Principal Family Judge,
Family Court, Kanpur Nagar on 4.12.2018. This order has been complied
with by tendering the litigation cost to the counsel for the wife for the first
time on 18.3.2019. On the same day i.e. 18.3.2019 Family court forfeited
the right of the wife to file written statement. This approach of the
Additional Principal Judge, Family Court, Kanpur Nagar cannot be
countenanced, inasmuch as the payment of litigation cost to the wife was
to facilitate contest by her before the family court. The forfeiting of right
of wife to file written statement even before payment of litigation cost
appears to be an act taken in undue haste. The subsequent order of
18.3.2019 directed the question of accepting written statement to be
considered on 27.3.2019. On 27.3.2019 the court framed issues and fixed
the case on 28.3.2019 and forfeited the right of wife to cross-examine the
husband. Absence of wife on a particular day would not justify such harsh

approach on part of the Family court.

11.  On 27.3.2019 Family court noticed that the written statement is on
record but the wife is not present at the time of hearing. On the same day
an order was passed to file list of documents submitted by the wife. On
the same day issues were framed by the Additional Principal Judge,
Family Court. On 27.3.2019 the matter was adjourned to 28.3.2019. On
27.3.2019 itself Family court directed the affidavit of husband to be
served to the wife. On 28.3.2019 Family court forfeited the right of wife
to cross-examine the husband even without ascertaining the fact whether
the husband’s affidavit was actually received by the wife. On the next date

Family court forfeited right of wife to adduce evidence.
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12.  The manner in which the proceedings have been undertaken by the
Family court culminating in passing of the decree of divorce clearly
cannot meet the approval of a fair adjudication in the matter. The undue
hot haste in which the Court has proceeded cannot be approved of.
Although there was a direction by the Supreme Court to expedite the
proceedings and conclude it within six months but such direction was to
resist any uncalled for adjournment claimed by the parties. The order of
the Supreme Court cannot be construed as depriving the wife to contest

the proceedings.

13.  We are of the considered view that notices were issued by the
concerned court for appearance of the wife whereafter she filed an
application for maintenance and for payment of litigation cost. This
application was apparently allowed on 4.12.2018 and a direction was
issued to the husband to pay litigation cost of Rs.10,000/-. The
proceedings on subsequent dates were adjourned for reasons not attributed
to the appellant. The subsequent application filed by the wife for recall of
the order dated 4.12.2018 insofar as her claim for maintenance was not
considered was then rejected by the Family court, Kanpur Nagar on
21.2.2019. Vide order dated 28.2.2019 the proceedings were transferred to
Additional Principal Judge, Family Court. The Additional Principal Judge,
Family court did not issue notices to the appellant and the first order on
record is of 2.3.2019 granting last opportunity to the wife to file written
statement. It is after this order that the litigation cost has been paid to the
wife on 18.3.2019 and on the very date her right to file written statement
was forfeited. The subsequent order of 18.3.2019 shows that there was no
order passed to take on record the written statement and this issue was to
be considered on 27.3.2019. The manner in which the court has proceeded
in undue hot haste in rejecting the right of the wife on the very next day to
cross-examine the husband and thereafter to forfeit the right of the wife to

adduce her evidence cannot find approval of this court.
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14.  Expeditious disposal of matters is always to be appreciated but
while doing so, regard will have to be had that fair opportunity of contest
to a party is not denied. The manner in which the court has proceeded to
deny opportunity of contest to the appellant-wife thus cannot be approved
of. Consequently, the judgment of the trial court dated 2.5.2019 is set
aside. The matter is restored to the Family Court, Kanpur Nagar. Both the
parties would appear before the Court on 27.1.2025. No separate notices
would be issued to either of the parties. Further proceedings before the
Family court would be undertaken by fixing weekly dates and none of the
parties would claim any adjournment except upon payment of cost which
shall not be less than Rs.1,000/- for a day. The court concerned will also
record specific reasons for acceptance of prayer for adjournment in light
of the order passed by the Supreme Court. Right of the wife to cross-
examine the husband and to adduce evidence is also restored. We request
the family court to conclude the proceedings at the earliest possible in

light of the above observations. No order is passed as to costs.

Order Date :- 7.1.2025
RA
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