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5. The Hindu Succession Act, 1956 underwent a sea of change after 

passing of Hindu Succession Amendment Act, 2005. On 09.09.2005, 

Section 6 of Hindu Succession Act, 2005 was amended and vide Section 6 

(1) and 6 (2) daughters were made coparceners in Joint Hindu Family with 

all their rights and liabilities being equal to that of the son. Section 6 (3) of  

the HSA, 2005 completely changed the laws of inheritance. When a 

Hindu coparcener dies, after commencement of the Act, the application of 

this Act was made mandatory and the survivorship as a mode of 

succession or devolution of property of a Mitakshara coparcener, has been 

abrogated with effect from 09.09.2005. Section 6(3) of the amended 

Hindu Succession Act, 2005 provides for “deemed division” of the 

coparcenary property on the demise of a coparcener; abrogation of 

inheritance by survivorship and omission of any share to children of living 

son/daughter in deemed division of property. Therefore, intestate or 

testamentary succession vide Section 8 or 30 of HSA Act, 1956 (as 

amended in 2005) became the only mode of devolution. On the death of a 

coparcener, the Act explicitly states that the coparcenary property shall be 

deemed to have been divided as if the partition had taken place. It is not a 

notional partition for calculation of the share of the deceased, but is a 

deemed partition of the property. 

6. The sons and daughters are given an equal share with the share of 

the deceased son and daughter devolving upon their children. However, 

children of living son and daughter have not been allotted any share. For 

this reliance has been placed on CWT Vs. Chander Sen AIR 1986 SC 

1753, Uttam Vs. Saubhag Singh (2016) 4 SCC 68, M. Arumugam Vs. 

Ammaniammal and Ors. MANU/SC/0015/2020 dated 08.01.2020. 

VERDICTUM.IN













NEUTRAL CITATION NO: 2023/DHC/001605 
 

CS(OS) 1353/2009                                                                                                Page 10 of 29 

 

her separate property with the joint family property. 

Indubitably, the Hindu coparcenary is a much narrower 

body than the joint family and it includes only those 

persons who acquire by birth an interest in the joint or 

coparcenary property. These are the three generations 

next to the holder in unbroken male descent (see Mulla‟s 

Hindu Law, 14th Edition, page 262, paragraph 213). A 

Hindu female is, therefore, not a coparcener, though by 

virtue of the Hindu Succession (Amendment) Act, 2005, 

with effect from 09.09.2005, in a Joint Hindu Family 

governed by the Mitakshara Law, the daughter of a 

coparcener shall by birth become a coparcener in her 

own right in the same manner as the son. The aforesaid 

aspects of Hindu Law, however, have no bearing on the 

present case where undeniably a Hindu Undivided 

Family was in existence, which acquired huge properties 

from funds generated from the Hindu Undivided Family 

business. It is not even the case of the defendant No.3 

that she was an earning member of the family or that 

she had inherited property from her father’s side of the 

family or owned self-acquired properties. Had that been 

the case, subject to her furnishing proof in this regard, 

the aforesaid properties could be said to be her absolute 

properties by virtue of the provision of Section 14 of the 

Hindu Succession Act, incapable of blending into the 

properties of the Hindu Undivided Family. 
 

22. Whatever be the position, the Court at this stage 

needs only to look at the assertions made in the plaint 

and the assertions made in the plaint are that the said 

properties are HUF properties and the plaintiff is entitled 

to a share in the same. As held by the Supreme Court in 

Kamala’s case (supra), whether any property is 

available for partition is itself a question of fact and 

must be determined on the anvil of the evidence 

adduced by the parties. At the stage of consideration of 

an application under Order VII Rule 11(d), issues on 
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wives and unmarried daughters.  However, a Joint Family is a larger body 

consisting of a group of persons who are united by a tie of sapindaship 

arising by birth, marriage or adoption as was observed in Surjit Lal 

Chhabra vs. Commissioner of Income Tax, Bombay 1976 SCR (2) 164. 

The fundamental principle of Hindu Joint Family is the sapindaship. A 

Joint Family is not limited to three generations or only to male members 

but is a larger body which includes all the family members from a 

common ancestor. 

22. It was further explained that a Hindu Coparcenery is however, a 

narrower body than the Joint Family. Only males acquired by birth and 

interest in joint or coparcenery property as members of the coparcenery.  

Coparceners acquire right in the coparcenery property by birth but their 

rights can be definitely ascertained only when a partition takes places.  

The extent of share of a coparcener cannot be definitely predicated since it 

is always capable of fluctuation; it increases by death of a coparcener and 

decreases by the birth of a coparcener. Traditionally, a coparcenary 

comprises only of male members while a Joint Family consisted of female 

members as well. 

23. The essence of coparcenary under the Mitakshara law is unity of 

ownership in the coparcenary property by the whole body of coparceners.  

No individual member of the family whilst it remains undivided, can 

predicate his definite share in the HUF property. Furthermore, the right to 

the property was by survivorship and not by succession. After the 

Amendment Act of 2005, the females are also recognized as coparcener, 

but the essential incident of Joint Family and coparcenary continues to be 

the same.  
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24. This is explained in the case of Commissioner of Income Tax, 

Kanpur & Ors. Vs. Chander Sen and Ors. (1986) 3 SCC 567 by the 

Supreme Court  that after the passing of Hindu Succession Act, 1956 the 

traditional view that inheritance of immovable property from paternal 

ancestors up to three degrees automatically constituted a HUF, no longer 

remains the legal position in view of Section 8 of the Hindu Succession 

Act, 1956.   

25. This judgment was subsequently followed by the Supreme Court in 

the case of Yudhister vs. Ashok Kumar (1987) 1 SCC 204 wherein the 

Supreme Court reiterated this legal position that after the Hindu 

Succession Act, 1956 inheritance of  ancestral property does not result in 

automatic creation of HUF property of up-to three generations. 

26. In Sunny (Minor) & Anr. Vs. Raj Singh & Ors. (2015) 225 DLT 211 

this Court considered the judgments of the Apex court in Yudhister 

(supra) and Commissioner of Wealth Tax, Kanpur (supra) and succinctly 

enumerated the principles relating to HUF property and its inheritance  as 

under: 

“(i) If a person dies after passing of the Hindu Succession 

Act, 1956 and there is no HUF existing at the time of the death 

of such a person, inheritance of an immovable property of such 

a person by his successors-in-interest is no doubt inheritance of 

an „ancestral‟ property but the inheritance is as a self-acquired 

property in the hands of the successor and not as an HUF 

property although the successor(s) indeed inherits „ancestral‟ 

property i.e a property belonging to his paternal ancestor. 
 

(ii)  The only way in which a Hindu Undivided Family/joint 

Hindu family can come into existence after 1956 (and when a 

joint Hindu family did not exist prior to 1956) is if an 

individual's property is thrown into a common hotchpotch. Also, 
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once a property is thrown into a common hotchpotch, it is 

necessary that the exact details of the specific date/month/year 

etc. of creation of an HUF for the first time by throwing a 

property into a common hotchpotch have to be clearly pleaded 

and mentioned and which requirement is a legal requirement 

because of Order VI Rule 4 CPC which provides that all 

necessary factual details of the cause of action must be clearly 

stated. Thus, if an HUF property exists because of its such 

creation by throwing of self-acquired property by a person in 

the common hotchpotch, consequently there is entitlement in 

coparceners etc. to a share in such HUF property. 
 

(iii) An HUF can also exist if paternal ancestral properties 

are inherited prior to 1956, and such status of parties qua the 

properties has continued after 1956 with respect to properties 

inherited prior to 1956 from paternal ancestors. Once that 

status and position continues even after 1956; of the HUF and 

of its properties existing; a coparcener etc. will have a right to 

seek partition of the properties. 
 

(iv) Even before 1956, an HUF can come into existence even 

without inheritance of ancestral property from paternal 

ancestors, as HUF could have been created prior to 1956 by 

throwing of individual property into a common hotchpotch. If 

such an HUF continues even after 1956, then in such a case a 

coparcener etc. of an HUF was entitled to partition of the HUF 

property” 
 

27. Whereas prior to passing of the Hindu Succession Act, 1956 there 

was a presumption as to the existence of an HUF and its properties upto 

three generations, but after passing of  the Hindu Succession Act, 1956 in 

view of the ratio in the cases of Chander Sen (Supra) and Yudhishter 

(Supra), there is no such presumption that inheritance of ancestral 

property creates an HUF, and therefore, in such a post 1956 scenario, a 

mere ipse dixit statement in the plaint that an HUF and its properties exist 

is not a sufficient compliance of the legal requirement of creation or 
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existence of HUF properties in as much as it is necessary for existence of 

an HUF and its properties. It must be specifically stated that as to 

whether the HUF came into existence before 1956 or after 1956 and if so 

how and in what manner giving all requisite factual details. It is only in 

such circumstances where specific facts are mentioned to clearly plead a 

cause of action of existence of an HUF and its properties, can a suit then 

be filed and maintained by a person claiming to be a coparcener for 

partition of the HUF properties. 

28. In Surender Kumar v. Dhani Ram and Ors. 2016 SCC OnLine Del 

333 after referring to the entire aforementioned law, it was concluded that 

for an HUF and its properties to come into existence, it has to be first 

pleaded to exist as per the judgments of the Chander Sen (Supra) and 

Yudhishter (Supra) of Supreme Court of India in terms of Order VI Rule 4 

of the CPC. 

Pre 1956 scenario in regard to HUF: 

29. In the pre 1956 era when the customary Hindu law was prevalent, 

the coparcenary with HUF properties which came into existence prior to 

passing of the Hindu Succession Act, 1956 and continued so even after 

the passing of Hindu Succession Act, 1956, the property inherited by the 

members of the HUF even after 1956 would be HUF property in their 

hands in which their paternal successors would have a right up to three 

degrees.  In such a case, the status of Joint Hindu Family/ HUF properties 

continues.  

30. In the present case, admittedly there existed no HUF prior to 1956 

and therefore, there can be no automatic continuation after 1956. 

Post 1956 scenario in regard to HUF: 
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property. In law, generally bringing in any and every property as HUF is 

incorrect as there is known tendency of litigants to include unnecessarily 

many properties claiming them to be an HUF.  

34. The plaintiff in the present case, has failed to indicate which 

properties were put in the HUF. Rather her own case is that these 

properties were purchased in the individual names, though an explanation 

is sought to be given that this was done purely for the purpose of Income 

Tax. 

35. In Surender Kumar Khurana (supra) it was further observed that 

what needs to be now considered after the passing of Benami Transaction 

(Prohibition) Act, 1988 now Prohibition of Benami Transactions 

(Prohibition) Amendment Act, 2016 which states that the property in  the 

name of the individual has to be taken as owned by that individual and no 

claim is maintainable under Section 4(1) of the Benami Transaction 

Prohibition Act (Old) on the ground that the money has come from the 

person who claims the right in such property. An exception is created in 

Section 4 (3) (iv) which allows existence of concept of HUF as an 

exception to the main provision. However, in order to take out the 

exception from the main Sub-Sections 1 and 2 of Section 4, it has to be 

specifically pleaded as to how and in what manner an HUF was created 

and how specific property claimed to be HUF property, came into 

existence as an HUF property. If such specific facts are not pleaded then 

accepting the bald assertion of the property being HUF would be negating 

the mandate of the language contained in Benami Transaction Prohibition 

Act. 
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property which had taken place before the 20
th
  day of 

December,2004. 
 

(2) Any property to which a female Hindu becomes entitled 

by virtue of sub-section (l) shall be held by her with the 

incidents of coparcenary ownership and shall be regarded, 

notwithstanding anything contained in this Act or any other law 

for the time being in force in, as property capable of being 

disposed of by her by testamentary disposition. 
 

(3) Where a Hindu dies after the commencement of the 

Hindu Succession (Amendment) Act, 2005, his interest in the 

property of a Joint Hindu family governed by the Mitakshra 

law, shall devolve by testamentary or intestate succession, as 

the case may be, under this Act and not by survivorship, and 

the coparcenary property shall be deemed to have been divided 

as if a partition had taken place, and,- 

(a)  The daughter is allotted the same share as is 

allotted to a son, 

(b) The share of the pre-deceased son or a pre-deceased 

daughter ,as they would have got had they been alive at 

the time of partition, shall be allotted to the surviving 

child of such predeceased son or of sub pre-deceased 

daughter; and 

(c) The share of the pre-deceased child of a pre-

deceased son or of a pre-deceased daughter, as such 

child would have got had he or she been alive at the 

time of the partition , shall be allotted to the child of 

such pre-deceased child of the predeceased son or a pre-

deceased daughter, as the case may be. 
 

Explanation: - For the purpose of this sub-section, the 

interest of a Hindu Mitakshara coparcener shall be 

deemed to be the share in the property that would have 

been allotted to him if a partition of the property had 

taken place immediately before his death, irrespective of 

whether he was entitled to claim partition or not. 
 

 … 
 

(5) Nothing contained in this section shall apply to a partition, 
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58. In view of the judgement passed in I.As. 12452/2020 and 

12460/2020, the present Suit along with pending applications are 

dismissed. 

   

 

(NEENA BANSAL KRISHNA) 

     JUDGE 

          

              

MARCH 03, 2023 
VA/PA 
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