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IN THE HIGH COURT OF KARNATAKA,  

KALABURAGI BENCH 

DATED THIS THE 11TH DAY OF SEPTEMBER, 2023 

BEFORE 

THE HON'BLE MR JUSTICE SURAJ GOVINDARAJ 

 

WRIT PETITION NO.201900/2023 (GM-CPC) 
 

BETWEEN: 
 

1. KRISHNA BHAGYA JALA NIGAM LTD.,  

(GOVERNMENT OF KARNATAKA  

UNDERTAKING)  

REPRESENTED BY ITS  

MANAGING DIRECTOR  

KRISHNA BHAGYA JALA NIGAM LTD.,  

K.R. CIRCLE, BENGALURU 

 

2. THE CHIEF ENGINEER 

KRISHNA BHAGYA JALA NIGAM LTD.,  

CANAL ZONE NO.1,  

BHEEMARAYANAGUDI  

TQ. SHAHAPURA, DIST. YADGIR 

 

3. THE EXECUTIVE ENGINEER 
KRISHNA BHAGYA JALA NIGAM LTD.,  

NRBC DIVISION NO.4  

CHIKKAHONNAKUNI 

TQ. DEODURGA, DIST. RAICHUR 

...PETITIONERS 

(BY SRI KRUPA SAGAR PATIL, ADVOCATE) 

 

AND: 
 
1. A. PRABHAKARA REDDY  

AGE: 69 YEARS  

OCC: CLASS-I CONTRACTOR  

R/O. FLAT NO.404, BHANU ENCLAVE  

SUNDER NAGAR, ERRAGADDA 
HYDERABAD- 500038  

 

REPRESENTED BY HIS  

POWER OF ATTORNEY HOLDER  
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P. CHANDRAMOULI  

S/O P. VENKATARMA SASTRY  
AGE: 62 YEARS  

OCC: CHIEF GENERAL MANAGER 

APRCL R/O. FLAT NO.101  

RAMABHADRA TOWERS  

H.NO.7-1- 28/4/ 1  

AMEERPET, HYDERABAD-500016 

 

2. GOVERNMENT OF KARNATAKA 

REPRESENTED BY ITS SECRETARY  

IRRIGATION DEPARTMENT  

GOVERNMENT OF KARNATAKA  

M.S.BUILDING  

BANGALORE- 560001 

…RESPONDENTS 

 

(BY SRI SACHIN M. MAHAJAN, ADVOCATE FOR C/R1; 

 SMT. MAYA T.R., HCGP FOR R2 ) 

 
THIS WRIT PETITION IS FILED UNDER ARTICLES 226 AND 227 OF 

THE CONSTITUTION OF INDIA PRAYING TO QUASH THE IMPUGNED ORDER 

ON I.A.NO.XI, DATED 13.06.2023 PASSED BY THE COURT OF PRINCIPAL 

DISTRICT AND SESSIONS JUDGE AND COMMERCIAL COURT, RAICHUR, IN 

COMMERCIAL O.S.NO.1/2018 AT ANNEXURE-D TO THE WRIT PETITION AND 

ETC.  

  

THIS WRIT PETITION COMING ON FOR ORDERS AND HAVING BEEN 

RESERVED FOR ORDERS ON 19.07.2023, THIS DAY, THE COURT 

PRONOUNCED THE FOLLOWING: 

 

ORDER 

 

1. The petitioners who are defendant Nos.1 to 3 in 

Commercial O.S.No.1/2018 pending on the file of 

Principal District and Sessions Judge and Commercial 

Court, Raichur, are before this Court seeking for the 

following reliefs: 
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a. Issue a Writ of Certiorari quashing the impugned order 

on I.A.No.XI dated 13.06.2023 passed by the Court of 

Prl. District & Sessions Judge and Commercial Court, 

Raichur, in Commercial O.S.No.1/2018 at Annexure-D to 

the Writ Petition. 
 

b. Issue any other Writ, Order or Direction as this Hon'ble 

Court deems fit in the circumstances of the case in the 

interest of justice and equity. 
 

2. Respondent No.1 had filed the aforesaid suit in 

Commercial O.S.No.1/2018 seeking for the following 

reliefs: 

a.      Directing the Defendants to pay to the Plaintiff an 

amount of Rs.57,48,47,264=00 (Rupees Fifty-seven 

crores, forty eight lakhs, forty seven thousand two 

hundred and sixty four only) including an interest of 

12% P.A., as quantified as on 22.3.2018 with future 

interest of 12% P.A., till its realisation, through the 

process of this Hon'ble Court in this summary suit for 

recovery, as specifically claimed and stated in the 

calculations of claims, interest rates, dates from and to 

which the interests are claimed, number of days for 

which interest claimed up to the date of filing of this 
summary suit, i.e., 22.3.2018, as per Annexures-49 to 

Annexures-62, which is based on the contract, 

agreement and correspondence with quantification of 

liquidated damages.   
  

b.    To pass any suitable reliefs to which the Plaintiff is 

entitled to under the facts and circumstances of the 

case."  

 

3. In the said suit, the plaintiff led the evidence of one 

Sri.P.Chandramouli S/o P.Venkatarama Shastry, 

Chief General Manager of APR Constructions Limited 

claiming also to be the GPA Holder of the plaintiff.  

He was examined as PW.1 and cross-examined.  
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Subsequent thereto, the defendants led their 

evidence.  The witnesses having been cross-

examined, the matter was posted for reply 

arguments.  It is at that stage, an application came 

to be filed by the plaintiff under Section 151 of the 

Code of Civil Procedure (for short, hereinafter 

referred to as 'CPC') which came to be numbered as 

I.A.No.11 on 23.03.2023 vide Annexure-B seeking 

permission to permit the plaintiff to adduce evidence 

of the plaintiff.  The said application being objected 

to, came to be allowed by way of the impugned order 

dated 13.06.2023 which is under challenge in the 

present petition. 

 

4. Sri. Krupa Sagar Patil., learned counsel appearing for 

the petitioner submits as under; 

 

4.1. The Commercial Court would not have allowed 

an application under Section 151 of Code of 

Civil Procedure permitting the plaintiff to file an 

affidavit in lieu of the evidence of the plaintiff in 
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light of the embargo under Order 18 Rule 4(1A) 

of Code of Civil Procedure as amended by the 

Commercial Court Act, 2015.   

 

4.2. The submission is that all affidavits of all 

witnesses are required to be filed at the 

designated time and if they are not so filed, 

there is no provision to permit the filing of an 

affidavit in lieu of evidence of a witness after 

the matter is posted for arguments, in this case 

reply arguments.  

 

4.3. The application is not maintainable under 

Section 151 of Code of Civil Procedure, any 

such application ought to have been filed either 

under the Commercial Courts Act, 2015 or the 

relevant provision of Code of Civil Procedure 

1908 as amended by the Commercial Courts 

Act, 2015.   
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4.4. Thirdly, he submits that the application to file 

the affidavit in lieu of evidence is filed only to 

get over the admissions made by PW1 who has 

led evidence on all matters and has been cross-

examined on all matters.   

 

4.5. If the plaintiff were permitted to file an affidavit 

of another witness on the entire matter, the 

answers which had been given by PW1 would 

get negated and by filing of the affidavit the 

lacuna in the evidence could be filled up which 

has not been taken into consideration by the 

trial Court.   

 

4.6. There are no reasons which have been provided 

in the application to enable the exercise of 

powers, even if presumed to be excised under 

Order 18 Rule 4(1B) of Code of Civil Procedure.  

On these grounds he submits that the trial 

Court ought not to be allowed the application, 

the application was liable to be dismissed.  
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5. Sri.Sachin Mahajan., learned counsel appearing for 

the plaintiff-respondents submits that;  

 

5.1. In the interest of justice, the trial Court has 

taken into consideration all the relevant aspects 

and being of the opinion that the application is 

to be allowed has so allowed it.   

 

5.2. More so when the trial Court has observed that 

PW1 who is the power of Attorney Holder would 

not have led evidence, since the power of 

attorney did not permit the power of attorney 

holder to lead evidence but only permitted him 

to carry out certain Acts which does not include 

the leading of evidence and in this regard the 

trial Court has rightly taken into consideration 

the decision of Hon’ble Apex Court in Janki 

Vashdeo Bhojwani and Another vs. 

Indusind Bank Ltd 1.    

 
1 2005 (2) SCC 217 
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5.3. It is on account of the cross-examination 

conducted of PW1, wherein the defendant has 

raised a issue that PW1 was not authorized to 

lead evidence, it is by,  abundant caution so as 

not to be non-suited the application had been 

filed to lead the evidence of the plaintiff and in 

this case the application is not for leading the 

evidence of a 3rd party or any other witness but 

of the plaintiff himself and therefore, in view of 

the cross-examination effected on the ground 

that PW1 was not authorized, the plaintiff 

himself wants to get into the witness box and 

lead evidence.    

 

5.4. The embargo under Order 18 Rule 4(1A) is not 

absolute, the same is qualified by Order 18 Rule 

4(1B) which provides for a party to lead 

additional evidence by making available 

sufficient cause in an application filed in that 

regard.   
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5.5. He therefore submits that, if sufficient cause is 

shown then even in a Commercial suit, either 

the plaintiff or the defendant could lead further 

evidence by placing on record an affidavit in 

lieu of evidence.   

 

5.6. His alternate submission is that in terms of 

Section 8 of the Commercial Court Act, 2015 

[‘CCA’ for short] there is an embargo on this 

Court to exercise powers under Article 227 of 

the Constitution in matters relating to 

interlocutory orders passed in a Commercial 

Suit.  Since the revisional powers have been 

eschewed by Section 8.   

 

5.7. In that regard he relies upon the decision of the 

Hon’ble Apex Court in Surya Dev Rai vs Ram 

Chander Rai2 more particularly para 34 and 38 

thereof which are reproduced hereunder for 

easy reference;  

 
2 2003 AIR SCW 3872 
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34. We are of the opinion that the curtailment of 

revisional jurisdiction of the High Court does not take 

away – and could not have taken away - the 

constitutional jurisdiction of the High Court to issue a 

writ of certiorari to a civil court nor the power of 

superintendence conferred on the High Court 

under Article 227 of the Constitution is taken away or 

whittled down. The power exists, untrammelled by the 

amendment in Section 115 of the CPC, and is available 

to be exercised subject to rules of self discipline and 

practice which are well settled. 

38. Such like matters frequently arise before the 

High Courts. We sum up our conclusions in a 
nutshell, even at the risk of repetition and state 

the same as hereunder:- 

 

(1) Amendment by Act No.46 of 1999 with effect 
from 01.07.2002 in Section 115 of Code of Civil 

Procedure cannot and does not affect in any 

manner the jurisdiction of the High Court under 
Articles 226 and 227 of the Constitution. 

 

(2) Interlocutory orders, passed by the courts 
subordinate to the High Court, against which 

remedy of revision has been excluded by the CPC 

Amendment Act No.46 of 1999 are nevertheless 

open to challenge in, and continue to be subject 
to, certiorari and supervisory jurisdiction of the 

High Court. 
 
(3) Certiorari, under Article 226 of the 

Constitution, is issued for correcting gross errors 
of jurisdiction, i.e., when a subordinate court is 

found to have acted (i) without jurisdiction - by 

assuming jurisdiction where there exists none, or 
(ii) in excess of its jurisdiction – by overstepping 

or crossing the limits of jurisdiction, or (iii) acting 
in flagrant disregard of law or the rules of 

procedure or acting in violation of principles of 
natural justice where there is no procedure 
specified, and thereby occasioning failure of 

justice. 
 

(4) Supervisory jurisdiction under Article 227 of 

the Constitution is exercised for keeping the 
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subordinate courts within the bounds of their 

jurisdiction. When the subordinate Court has 

assumed a jurisdiction which it does not have or 

has failed to exercise a jurisdiction which it does 
have or the jurisdiction though available is being 

exercised by the Court in a manner not permitted 

by law and failure of justice or grave injustice has 
occasioned thereby, the High Court may step in to 

exercise its supervisory jurisdiction. 
 

(5) Be it a writ of certiorari or the exercise of 

supervisory jurisdiction, none is available to 
correct mere errors of fact or of law unless the 

following requirements are satisfied : (i) the error 

is manifest and apparent on the face of the 

proceedings such as when it is based on clear 
ignorance or utter disregard of the provisions of 

law, and (iii) a grave injustice or gross failure of 

justice has occasioned thereby. 
 

(6) A patent error is an error which is self-evident, 

i.e., which can be perceived or demonstrated 
without involving into any lengthy or complicated 

argument or a long-drawn process of reasoning. 

Where two inferences are reasonably possible and 

the subordinate court has chosen to take one view 
the error cannot be called gross or patent. 

 

(7) The power to issue a writ of certiorari and the 
supervisory jurisdiction are to be exercised 

sparingly and only in appropriate cases where the 
judicial conscience of the High Court dictates it to 
act lest a gross failure of justice or grave injustice 

should occasion. Care, caution and circumspection 
need to be exercised, when any of the abovesaid 

two jurisdictions is sought to be invoked during 

the pendency of any suit or proceedings in a 
subordinate court and the error though calling for 

correction is yet capable of being corrected at the 
conclusion of the proceedings in an appeal or 

revision preferred there against and entertaining a 
petition invoking certiorari or supervisory 
jurisdiction of High Court would obstruct the 

smooth flow and/or early disposal of the suit or 
proceedings. The High Court may feel inclined to 

intervene where the error is such, as, if not 
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corrected at that very moment, may become 

incapable of correction at a later stage and refusal 

to intervene would result in travesty of justice or 

where such refusal itself would result in prolonging 
of the lis. 

 

(8) The High Court in exercise of certiorari or 
supervisory jurisdiction will not covert itself into a 

Court of Appeal and indulge in re-appreciation or 
evaluation of evidence or correct errors in drawing 

inferences or correct errors of mere formal or 

technical character. 
 

(9) In practice, the parameters for exercising 

jurisdiction to issue a writ of certiorari and those 

calling for exercise of supervisory jurisdiction are 
almost similar and the width of jurisdiction 

exercised by the High Courts in India unlike 

English courts has almost obliterated the 
distinction between the two jurisdictions. While 

exercising jurisdiction to issue a writ of certiorari 

the High Court may annul or set aside the act, 
order or proceedings of the subordinate courts but 

cannot substitute its own decision in place thereof. 

In exercise of supervisory jurisdiction the High 

Court may not only give suitable directions so as 
to guide the subordinate court as to the manner in 

which it would act or proceed thereafter or afresh, 

the High Court may in appropriate cases itself 
make an order in supersession or substitution of 

the order of the subordinate court as the court 
should have made in the facts and circumstances 
of the case. 

 

5.8. Relying on the above, he submits that it is only 

in the rarest case that this Court ought to 

exercise powers under Article 227 of the 

Constitution of India to cure a patent error 

which is self-evident and/or interfere only when 
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the Sub-ordinate Court has assumed 

jurisdiction, when it does not have jurisdiction.   

 

5.9. In the present case by virtue of Order 18 Rule 

4(1B) the Commercial Court having the power 

to permit additional evidence to be led, the 

exercise of such power is proper and correct 

and as such this Court ought not to exercise the 

powers under Article 227 of the Constitution of 

India.   

 

5.10. To a similar effect, he relies upon the decisions 

of the Division Bench of the Hon’ble High Court 

of Gujarat in State of Gujarat vs. Union of 

India3 more particularly para 1 and 13 thereof, 

which are reproduce hereunder for easy 

reference; 

1. By way of this petition under Article 227 of the 

Constitution of India, the petitioners herein - original 

plaintiffs have prayed for an appropriate writ or order 

to quash and set aside the impugned order passed by 

the learned Judge, Commercial Court, Vadodara, 

 
3
 Spl. Civil Application No.737/2018 
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dated 03.11.2017, below Ex.71, in Commercial Civil 

Suit No.247/2016, by which the learned Judge has 

rejected the said application preferred by the original 

plaintiffs which was preferred under Order VII Rule 14 

read with Section 151 of the Code of Civil Procedure, 

1908 ("CPC" for short) for seeking permission to place 

certain documents on record and further to seek 

permission to exhibit those documents, which were 

produced vide list at Ex.72. 

 
13. In view of the above and for reasons stated 

above and considering the decisions of Hon'ble 

Supreme Court referred to hereinabove, our 

conclusions in nutshell are as under:- (1) The bar 

contained under Section 8 of the Commercial Courts 

Act against entertainability of "civil revision 

application or petition" against the interlocutory 

orders passed by the subordinate/Commercial Courts, 

shall not be applicable to the writ petitions 

under Article 227 of the Constitution of India. (2) The 

bar contained in Section 8 of the Commercial Courts 

Act shall not affect the supervisory jurisdiction of the 

High Courts under Article 227 of the Constitution of 

India in respect of the orders, including interlocutory 

orders, passed by the Commercial Court and writ 

petitions under Article 227 of the Constitution of India 

may be entertainable, however, subject to the 

following observations and restrictions:- 

 

(a) Supervisory jurisdiction under Article 227 of the 

Constitution is exercised for keeping the subordinate 

Courts within the bounds of their jurisdiction. When 

the subordinate Court has assumed a jurisdiction 

which it does not have or has failed to exercise a 

jurisdiction which it does have or the jurisdiction 

though available is being exercised by the Court in a 

manner not permitted by law and failure of justice or 

grave injustice has occasioned thereby, the High 

Court may step in to exercise its supervisory 

jurisdiction. 

 

(b) The supervisory jurisdiction under Article 227 of 

the Constitution of India may not be exercised to 

correct mere errors of fact or of law and may be 
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exercised only when the following requirements are 

satisfied:- 

 

(i) the error is manifest and apparent on the face of 

the proceedings such as when it is based on clear 

ignorance or utter disregard of the provisions of law, 

and 

(ii) a grave injustice or gross failure of justice has 

occasioned thereby 

 

(c) A patent error is an error which is self-evident, 

i.e., which can be perceived or demonstrated without 

involving into any lengthy or complicated argument or 

a long-drawn process of reasoning. 

 

Where two inferences are reasonably possible and the 

subordinate court has chosen to take one view the 

error cannot be called gross or patent. 

 

(d) The power to issue a writ of certiorari and the 

supervisory jurisdiction are to be exercised sparingly 

and only in appropriate cases where the judicial 

conscience of the High Court dictates it to act lest a 

gross failure of justice or grave injustice should 

occasion. Care, caution and circumspection need to 

be exercised, when any of the above said two 

jurisdictions is sought to be invoked during the 

pendency of any suit or proceedings in a subordinate 

court and error though calling for correction is yet 

capable of being corrected at the conclusion of the 

proceedings in an appeal or revision preferred there 

against and entertaining a petition invoking certiorari 

or supervisory jurisdiction of High Court would 

obstruct the smooth flow and/or early disposal of the 

suit or proceedings. 

 

The High Court may feel inclined to intervene where 

the error is such, as, if not corrected at that very 

moment, may become incapable of correction at a 

later stage and refusal to intervene would result in 

travesty of justice or where such refusal itself would 

result in prolonging of the lis. 
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(3) Though while exercising supervisory jurisdiction 

under Article 227 of the Constitution of India, the 

High Court may annul or set aside the act, order or 

proceedings of the subordinate courts, it may not 

substitute its own decision in place thereof. 

 

(4) In exercise of supervisory jurisdiction, the High 

Court may not only give suitable directions so as to 

guide the subordinate Court as to the manner in 

which it would act or proceed thereafter or afresh, the 

High Court may in appropriate cases, itself make an 

order in supersession or substitution of the order of 

the subordinate Court as the Court should have made 

in the facts and circumstances of the case. 

 

(5) That while exercising powers under Article 227 of 

the Constitution of India, the High Court would have 

to consider the observations made by the Hon'ble 

Supreme Court in Paragraph-39 in the case of Surya 

Dev Rai v. Ram Chander Rai And Others (supra), 

which are as under: 

 

"39. Though we have tried to lay down broad 

principles and working rules the fact remains that 

the parameters for exercise of jurisdiction 

under Article-226 or 227 of the Constitution 

cannot be tied down in a straitjacket formula or 

rigid rules. Not less than often the High Court 

would be faced with dilemma. If it intervenes in 

pending proceedings there is bound to be delay 

in termination of proceedings. If it does not 

intervene, the error of the moment may earn 

immunity from correction. The facts and 

circumstances of a given case may make it more 

appropriate for the High Court to exercise self-

restraint and not to intervene because the error 

of jurisdiction though committed is yet capable of 

being taken care of and corrected at a later stage 

and the wrong done, if any, would be set right 

and rights and equities adjusted in appeal or 

revision preferred at the conclusion of the 

proceedings. But there may be cases where a 

stitch in time would save nine'. At the end, we 

may sum up by saying that the power is there 

VERDICTUM.IN



 - 17 -       

 

NC: 2023:KHC-K:7285 

WP No. 201900 of 2023 
 

 

 

 

but the exercise is discretionary which will be 

governed solely by the dictates of judicial 

conscience enriched by judicial experience and 

practical wisdom of the Judge". 

 

5.11. By relying on the above he submits that the 

Hon’ble Gujarat High Court has laid down the 

aspects that would have to be taken into 

consideration by Courts exercising powers 

under Article 227 in respect an order on 

interlocutory application passed in a 

Commercial Suit and as such he submits that 

the power to issue a writ of certiorari and the 

exercise of supervisory jurisdiction are to be 

exercised sparingly and only in appropriate 

cases, this is not one of such cases, where such 

power can be exercised by this Court.  

 

5.12. He relies upon the decision of the Division 

Bench of the Hon’ble Delhi High Court in 

Imtiyaz Sheikh vs Puma Se4 more 

 
4
 CM(M) No.132/2021 and CM No.5689/2021 
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particularly para 30 and 31 thereof, which are 

reproduced here under for easy reference: 

30. We are of the view that once the Commercial 

Courts Act has expressly barred the remedy of a 
revision application under Section 115 of the CPC, 

with respect to the suits within its ambit, the 

purpose thereof cannot be permitted to be 
defeated by opening up the gates of Article 227 of 

the Constitution of India. The scope and ambit of 

a petition under Article 227 is much wider than 
the scope and ambit of a revision application 

under Section 115 of the CPC; whatever can be 

done in exercise of powers under Section 115 of 

the CPC, can also be done in exercise of powers 
under Article 227 of the Constitution. Allowing 

petitions under Article 227 to be preferred even 

against orders against which a revision 
application under Section 115 CPC would have 

been maintainable but for the bar of Section 8 of 
the Commercial Courts Act, would nullify the 
legislative mandate of the Commercial Courts Act. 

Recently, in Deep Industries Limited Vs. Oil and 
Natural Gas Corporation Limited (2020) 15 SCC 

706, in the context of petitions under Article 
227 of the Constitution of India with respect to 

orders in an appeal against an order of the 

Arbitral Tribunal under Section 17 of the 
Arbitration & Conciliation Act, 1996, it was held 

that if petitions under Article 226 / 227 of the 
Constitution against orders passed in appeals 
under the Arbitration Act were entertained, the 

entire arbitral process would be derailed and 
would not come to fruition for many years. It was 

observed that though Article 227 is a 

constitutional provision which remains untouched 
by an non-obstante Clause 5 of the Arbitration 

Act but what is important to note is that though 

petitions can be filed under Article 227 against 

judgments allowing or dismissing First Appeals 
under the Arbitration Act, yet the High Court 

would be extremely circumspect in interfering 
with the same taking into account the statutory 
policy, so that interference is restricted to orders 
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which are patently lacking in inherent jurisdiction. 

Thus, though we are of the view that gates 

of Article 227 ought not to be opened with 

respect to orders in commercial suits at the level 
of the District Judge against which a revision 

application under CPC was maintainable but 

which remedy has been taken away by the 
Commercial Courts Act, but abiding by the 

judgments aforesaid, hold that it cannot be said 
to be the law that jurisdiction under Article 227 is 

completely barred. However the said jurisdiction 

is to be exercised very sparingly and more 
sparingly with respect to orders in such suits 

which under the CPC were revisable and which 

remedy has been taken away by a subsequent 

legislation i.e. the Commercial Courts Act, and 
ensuring that such exercise of jurisdiction by the 

High Court does not negate the legislative intent 

and purpose behind the Commercial Courts Act 
and does not come in the way of expeditious 

disposal of commercial suits. 

 
31. We thus hold the petition under Article 227 of 

the Constitution of India to be maintainable with 

respect to the order impugned in CM(M) 

No.132/2021. However the discretion, whether in 
the facts and circumstances such petition is to be 

entertained or not, having under the roster been 

vested in the Single Judge, we leave it to the 
Single Judge to exercise such discretion. 

 

5.13. He submits that the Hon’ble Delhi High Court 

has drawn parallel between the proceedings 

before a Commercial Court and an Arbitral 

Tribunal and by relying on the judgement of the 

Hon’ble Apex Court in M/S Deep Industries 

Ltd. vs Oil and Natural Gas Corporation 
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Limited5 has held that the powers under Article 

227 have to be sparingly used.   

 

5.14. His submission is that, if the affidavit of PW1 is 

eschewed on account of the objection raised by 

defendant that PW1 did not have the power to 

lead evidence under power of attorney which 

has been marked then the matter now being 

posted for arguments there would be no 

evidence of the plaintiff at all and without such 

evidence being on record, no relief could be 

granted under the plaint and it is in that 

background, that he submits that the affidavit 

filed by the plaintiff has to be taken into 

consideration, the trial Court has passed a 

conditional order inasmuch as the trial Court 

has permitted the plaintiff to lead evidence 

without spoiling any kind of admissions given 

by the PW1 during the course of cross-

 
5
 2020 (15) SCC 706 
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examination, which would be sufficient to 

protect the interest of the defendant who has 

contended that, if the plaintiff were to be 

permitted to lead evidence, the admission 

obtained during the cross-examination would 

be rendered negatory.   

 

5.15. On these grounds he submits that the trial 

Court has rightly allowed the application and 

this Cout ought not to intercede in the matter. 

 

6. In reply, Sri. Krupa Sagar Patil., learned counsel for 

the petitioners-defendants would submit that; 

 

6.1. Insofar as the power of attorney is concerned 

the defendant has no objection for the power of 

attorney to have led evidence, the defendant 

would not in the course of his arguments or in 

any other proceedings, thereafter take up the 

contention that PW1 was not authorized to lead 

evidence.   
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6.2. The power of attorney holder having 

categorically stated that, he is in the know of 

things and he has personal knowledge of the 

events that have occurred the same can be 

considered dehors the power of attorney not 

authorizing him to depose and that the 

evidence led by the PW1 can be considered by 

the trial Court while passing the judgment and 

as such the apprehension on part of the 

plaintiff-respondents is not proper or 

warranted.  

 

6.3. He further submits that even in the application 

filed by the plaintiff, the plaintiff has 

categoricially stated that PW1 was authorized to 

do all such acts including leading evidence. As 

such this aspect of leading evidence by PW1 

can also be ratified by the plaintiff if they 

choose to do.  But however, irrespective of 

ratification the defendant has no objection to 
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the evidence led and for the same to be 

considered by the trial Court, which shall not be 

objected to by the defendant.  

 

7. Heard Sri. Krupa Sagar Patil., learned counsel 

appearing for the petitioner, Sri.Sachin M. Mahajan., 

learned counsel appearing for the 

caveator/respondent No.1 and Smt.Maya.T.R., 

leaned HCGP for respondent No.2.  Perused paper.  

 

8. The points that would arise for consideration in the 

present matter are: 

1. Whether a Commercial Court can in light of Order 

18 Rule 4(1A) permit a party to lead fresh 

evidence after the matter is posted for 

arguments when the witness have not been 

named in the list of witnesses and the affidavit 

has not been filed as per the Calender of dates 

fixed under Order 15A of the Code of Civil 

Procedure as amended by the Commercial Court 

Act, 2015? 
 

2. Whether the impugned order passed by the trial 

Court suffers from any legal infirmity requiring 

interference at the hands of this Court? 

 

3. Whether in view of Section 8 of the Commercial 

Court Act, 2015, the present writ petition is 

maintainable? 

 

4. What Order? 
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9. I answer the above points as under 

10. ANSWER TO POINT NO.1: Whether a 

Commercial Court can in light of Order 18 Rule 

4(1A) permit a party to lead fresh evidence 
after the matter is posted for arguments when 

the witness have not been named in the list of 

witnesses and the affidavit has not been filed 
as per the Calender of dates fixed under Order 

15A of the Code of Civil Procedure as amended 

by the Commercial Court Act, 2015? 
 

 

10.1. The CCA has been introduced in furtherance of 

the recommendation made by Law Commission 

of India in its 253rd report.  The object and 

reason for said Act to be promulgated is so as 

to enable speedy disposal of high value 

commercial disputes.  The said Act amends the 

Code of Civil Procedure, 1908 (CPC) making the 

amended portion applicable to commercial 

courts and commercial  divisions which shall 

prevail over the existing High Court Rules and 

other provisions of the CPC so as to improve 

the efficiency and reduce the delays in disposal 
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of the commercial cases.  Section 16 of the CCA 

reads as under: 

16. Amendments to the Code of Civil 

Procedure, 1908 in its application to 
commercial disputes.—(1) The provisions of the 

Code of Civil Procedure, 1908 (5 of 1908) shall, in 

their application to any suit in respect of a 
commercial dispute of a Specified Value, stand 

amended in the manner as specified in the 

Schedule. 
 

(2) The Commercial Division and Commercial 

Court shall follow the provisions of the Code of Civil 

Procedure, 1908 (5 of 1908), as amended by this 
Act, in the trial of a suit in respect of a commercial 

dispute of a specified value. 

 
(3) Where any provision of any Rule of the 

jurisdictional High Court or any amendment to the 
Code of Civil Procedure, 1908 (5 of 1908), by the 
State Government is in conflict with the provisions 

of the Code of Civil Procedure, 1908 (5 of 1908), as 
amended by this Act, the provisions of the Code of 

Civil Procedure as amended by this Act shall 
prevail. 

 

10.2. A perusal of the above would indicate that the 

provision of CPC in their application to any suit 

in respect of commercial dispute of a specified 

value shall stand amended in the manner as 

specified in the schedule to the CCA.  In terms 

of Subsection (3) of Section 16, if there is any 

conflict between any rule of the High Court or 
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the provision of CPC 1908, then, the amended 

CPC in terms of the CCA would prevail.  Thus, it 

is clear that for all practical and legal purposes, 

it is the amendment made to the CPC 1908 by 

way of the schedule to the CCA which would 

prevail and apply.  

  

10.3. Clause 8 of the Schedule amends Rule 2 of 

Order 18 of CPC and introduces Sub-rule (3A), 

(3B), (3C),( 3D), (3E), (3F).  The said Sub-

rules are reproduced hereunder for easy 

reference:  

8. Amendment of Order XVIII.—In Order 

XVIII of the Code, in Rule 2, for sub-rules (3-A), 
(3-B), (3-C), (3-D), (3-E) and (3-F), the 

following shall be substituted, namely— 

 

“(3-A) A party shall, within four weeks prior 
to commencing the oral arguments, submit 

concisely and under distinct headings written 
arguments in support of his case to the court 
and such written arguments shall form part of 

the record. 
 

(3-B) The written arguments shall clearly 

indicate the provisions of the laws being cited in 
support of the arguments and the citations of 

judgments being relied upon by the party and 

include copies of such judgments being relied 

upon by the party. 
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(3-C) A copy of such written arguments shall 

be furnished simultaneously to the opposite 

party. 

 
(3-D) The court may, if it deems fit, after the 

conclusion of arguments, permit the parties to 

file revised written arguments within a period of 
not more than one week after the date of 

conclusion of arguments. 
 

(3-E) No adjournment shall be granted for 

the purpose of filing the written arguments 
unless the court, for reasons to be recorded in 

writing, considers it necessary to grant such 

adjournment. 

 
(3-F) It shall be open for the court to limit the 

time for oral submissions having regard to the 

nature and complexity of the matter.”. 

 

10.4. Clause 9 amends Rule 4 of Order 18 of CPC 

introduces Sub-rule (4) of Order 18 of CPC 

introduces sub-rule (1A), (1B) and (1C) which 

reads as under: 

9. Amendment of Order XVIII.—In Order 
XVIII of the Code, in Rule 4, after sub-rule (1), 

the following sub-rules shall be inserted, 
namely— 

 

“(1-A) The affidavits of evidence of all 
witnesses whose evidence is proposed to be led 

by a party shall be filed simultaneously by that 

party at the time directed in the first Case 

Management Hearing. 
 

(1-B) A party shall not lead additional 

evidence by the affidavit of any witness 
(including of a witness who has already filed an 

affidavit) unless sufficient cause is made out in 

an application for that purpose and an order, 
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giving reasons, permitting such additional 

affidavit is passed by the court. 

 

(1-C) A party shall however have the right to 
withdraw any of the affidavits so filed at any 

time prior to commencement of cross-

examination of that witness, without any adverse 
inference being drawn based on such 

withdrawal: 
 

Provided that any other party shall be entitled 

to tender as evidence and rely upon any 
admission made in such withdrawn affidavit”. 

 

 

10.5. Thus, insofar as evidence is concerned, it is this 

amended order 18 which would apply to a 

proceeding under the CCA.  In terms of Sub 

Rule (1-A) of Rule (4) of Order 18, the 

affidavits of evidence of all witnesses whose 

evidence is proposed to be led by a party shall 

be filed simultaneously by that party at the 

time directed in the case management hearing. 

 

10.6. By virtue of clause (7) of Schedule of the CCA 

Order 15A has been inserted in the CPC which 

deals with Case Management Hearing.  The said 

Order 15A is reproduced hereunder for easy 

reference:  
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“ORDER XV-A 

CASE MANAGEMENT HEARING 

1. First Case Management Hearing.—The 

court shall hold the first Case Management 
Hearing, not later than four weeks from the date 

of filing of affidavit of admission or denial of 

documents by all parties to the suit. 
 

2. Orders to be passed in a Case 
Management Hearing.—In a Case 

Management Hearing, after hearing the parties, 

and once it finds that there are issues of fact and 
law which require to be tried, the court may pass 

an order— 

 

(a) framing the issues between the parties in 
accordance with Order XIV of the Code of 

Civil Procedure, 1908 (5 of 1908) after 

examining pleadings, documents and 
documents produced before it, and on 

examination conducted by the court under 

Rule 2 of Order X, if required; 
 

(b) listing witnesses to be examined by the 

parties; 

 
(c) fixing the date by which affidavit of 

evidence to be filed by parties; 

 
(d) fixing the date on which evidence of the 

witnesses of the parties to be recorded; 
 
(e) fixing the date by which written arguments 

are to be filed before the court by the 
parties; 

 

(f) fixing the date on which oral arguments are 
to be heard by the court; and 

 
(g) setting time limits for parties and their 

advocates to address oral arguments. 
 

3. Time limit for the completion of a trial.—

In fixing dates or setting time limits for the 
purposes of Rule 2 of this order, the court shall 

ensure that the arguments are closed not later 
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than six months from the date of the first Case 

Management Hearing. 

 

4. Recording of oral evidence on a day-
to-day basis.—The court shall, as far as 

possible, ensure that the recording of evidence 

shall be carried on, on a day-to-day basis until 
the cross examination of all the witnesses is 

complete. 
 

5. Case Management Hearings during a 

trial.—The court may, if necessary, also hold 
Case Management Hearings anytime during the 

trial to issue appropriate orders so as to ensure 

adherence by the parties to the dates fixed 

under Rule 2 and facilitate speedy disposal of 
the suit. 

 

6. Powers of the court in a Case 
Management Hearing.—(1) In any Case 

Management Hearing held under this order, the 

court shall have the power to— 
 

(a) prior to the framing of issues, hear and 

decide any pending application filed by the 

parties under Order XIII-A; 
 

(b)  direct parties to file compilations of 

documents or pleadings relevant and 
necessary for framing issues; 

 
(c) extend or shorten the time for compliance 

with any practice, direction or court order if 

it finds sufficient reason to do so; 
 

(d) adjourn or bring forward a hearing if it finds 

sufficient reason to do so; 
 

(e) direct a party to attend the court for the 
purposes of examination under Rule 2 of 

Order X; 
 
(f) consolidate proceedings; 
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(g) strike off the name of any witness or 

evidence that it deems irrelevant to the 

issues framed; 

 
(h) direct a separate trial of any issue; 

 

(i) decide the order in which issues are to be 
tried; 

 
(j) exclude an issue from consideration; 

 

(k) dismiss or give judgment on a claim after a 
decision on a preliminary issue; 

 

(l) direct that evidence be recorded by a 

Commission where necessary in accordance 
with Order XXVI; 

 

(m) reject any affidavit of evidence filed by the 
parties for containing irrelevant, 

inadmissible or argumentative material; 

 
(n) strike off any parts of the affidavit of 

evidence filed by the parties containing 

irrelevant, inadmissible or argumentative 

material; 
 

(o) delegate the recording of evidence to such 

authority appointed by the court for this 
purpose; 

 
(p) pass any order relating to the monitoring of 

recording the evidence by a commission or 

any other authority; 
 

(q) order any party to file and exchange a 

costs budget; 
 

(r) issue directions or pass any order for the 
purpose of managing the case and 

furthering the overriding objective of 
ensuring the efficient disposal of the suit. 

 

(2) When the court passes an order in    
exercise of its powers under this order, it may— 
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(a) make it subject to conditions, including a 

condition to pay a sum of money into court; 

and 

 
(b) specify the consequence of failure to 

comply with the order or a condition. 

 
(3) While fixing the date for a Case 

Management Hearing, the court may direct that 
the parties also be present for such Case 

Management Hearing, if it is of the view that 

there is a possibility of settlement between the 
parties. 

 

7. Adjournment of Case Management 

Hearing.—(1) The court shall not adjourn the 
Case Management Hearing for the sole reason 

that the advocate appearing on behalf of a party 

is not present: 
 

Provided that an adjournment of the hearing 

is sought in advance by moving an application, 
the court may adjourn the hearing to another 

date upon the payment of such costs as the 

court deems fit, by the party moving such 

application. 
 

(2) Notwithstanding anything contained in 

this rule, if the court is satisfied that there is a 
justified reason for the absence of the advocate, 

it may adjourn the hearing to another date upon 
such terms and conditions it deems fit. 

 

8. Consequences of non-compliance with 
orders.—Where any party fails to comply with 

the order of the court passed in a Case 

Management Hearing, the court shall have the 
power to— 

 
(a) condone such non-compliance by 

payment of costs to the court; 
 

(b) foreclose the non-compliant party's right 

to file affidavits, conduct cross-
examination of witnesses, file written 

submissions, address oral arguments or 
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make further arguments in the trial, as 

the case may be, or 

 

(c) dismiss the plaint or allow the suit where 
such non-compliance is wilful, repeated and 

the imposition of costs is not adequate to 

ensure compliance.”. 
 

10.7. In terms of Rule (2) of Order 15A of the CPC 

dealing with Case Management Hearing, the 

concerned Court shall make order approving 

the list of witnesses to be examined by the 

party, fix the dates on which the evidence of 

the witnesses of the parties is to be recorded, 

etc.  

  

10.8. Thus, in terms of Rule (2) of Order 15A, all the 

affidavits of the witnesses listed are to be filed 

on the same day.  This being with the intention 

to avoid any duplication of evidence and or the 

possibility of the succeeding witness trying to in 

the affidavit in lieu of evidence improve upon 

the cross-examination of the previous witness 

so as to overcome the effect of such cross-

examination.   
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10.9. The date on which the cross-examination is to 

be conducted being required to be fixed in 

terms of clause (d) of Rule (2) of Order 15A, 

the date on which the evidence would be 

recorded is also fixed, so that as far as 

possible, the evidence of all witnesses are 

recorded, both in terms of chief examination 

and cross-examination on the same date.  This 

again being with intention to provide prior 

notice so as to enable all the parties and 

counsels to be ready on that date and not seek 

any unnecessary adjournment.  Thus, in terms 

of Sub-rule (1-A) of Rule (4) of Order 18 read 

in conjunction with Order 15A relating to Case 

Management Hearing, the date on which the 

affidavit of evidence is required to be filed 

would be for the evidence of all the witnesses 

that a party proposes to examine in a particular 

matter simultaneously.   
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10.10. Sub-rule (1-B) of Rule (4) of Order 18 imposes 

a restriction or a prohibition that a party shall 

not lead additional evidence by way of affidavit 

of any witness including a witness who has 

already filed an affidavit unless sufficient cause 

is made out in an application filed for such 

purpose.   

 

10.11. The prohibition though not absolute, an 

exception to the prohibition can be made out 

only if sufficient cause is made out in the 

application filed for that purpose. 

 

10.12. Thus I answer point no.1 by holding that a 

Commercial Court cannot in light of Order 18 

Rule 4(1A) permit a party to lead fresh 

evidence after the matter is posted for 

arguments when the witness has not been 

named in the list of witnesses and the affidavit 

has not been filed as per the Calender of dates 

fixed under Order 15A of the Code of Civil 
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Procedure as amended by the Commercial 

Court Act, 2015, except if sufficient grounds is 

made out for the same. Unless exceptional 

grounds are made out for allowing further 

evidence or examination of further witness in 

terms of Subrule (1B) of Rule (4) of Order 18 of 

CPC, the Commercial court cannot permit a 

person who is not named in the list of witnesses 

and whose affidavit has not been filed in the 

time stipulated under Order 15A of CPC cannot 

be permitted to lead his evidence by filing his 

affidavit. 

11. ANSWER TO POINT NO.2: Whether the 

impugned order passed by the trial Court 
suffers from any legal infirmity requiring 

interference at the hands of this Court? 

 

11.1. It is in the background of the above legal 

position and answer to point no.1 that point 

no.2 is required to be considered. 

 

11.2. It is not in dispute that the respondent led 

evidence of one Sri.P.Chandramouli, Chief 
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General Manager of ARR Construction claiming 

to be the GPA holder of plaintiff.  The said 

affidavit in chief of Sri.P.Chandramouli had 

been produced.  The affidavit  runs into nearly 

55 pages with 102 paragraphs apart from sub-

paragraphs thereof and about 60 documents 

were marked in the evidence of said witness.  

The said witness was cross examined by the 

respondent in detail and the matter posted for 

arguments.  

 

11.3. It is at that stage that the respondent-plaintiff 

filed an application under Section 151 of CPC 

seeking permission to adduce his evidence.  In 

the affidavit in support thereof it is contended 

that due to communication gap and since the 

plaintiff is aged about 74 years and was 

attending the parliament proceedings being a 

Member of Parliament, he could not issue 

further instructions and as such, he intends to 
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lead further evidence.  Shockingly in the 

affidavit in support of the said application, a 

judgment of the Hon’ble Apex court is verbatim 

extracted in the affidavit to contend that if the 

Court were to be satisfied, the court can reopen 

the stage and there is no absolute embargo on 

the court reopening the stage, to permit the 

plaintiff to lead further evidence.  

 

11.4. As observed above, the said application has 

been filed under Section 151 CPC and not under 

Subrule (1B) of Rule (4) of Order 18 of CPC as 

amended by the CCA.  Thus under Section 151 

of CPC, the Commercial Court would not get the 

power to pass any orders in the manner sought 

for.  However, the Commercial Court by way of 

the impugned order has allowed the said 

application on the ground that the power of 

attorney can only depose to the actions done by 

him personally and not as regards all other 
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aspects in regard to which it is only the plaintiff 

who could lead evidence and he has to be 

permitted to lead evidence on the same. 

 

11.5. Juxtaposing the above fact situation with the 

applicable law stated hereinabove, firstly the 

application under Section 151 of CPC was not 

maintainable for the relief sought for, but an 

application ought to have been filed under Sub-

rule (1A) of Rule 4 of Order 18 of CPC.   

 

11.6. Without hinging on technicalities let me 

examine if the requirement of Subrule (1B) of 

Rule 4 of Order 18 CPC has been satisfied by 

the plaintiff/respondent.   

 

11.7. It is a matter of fact and record that the 

plaintiff was not even named as witness.  In 

terms of Sub-rule (1A) of Rule (4) of Order 18 

of CPC all the affidavits of all the witnesses are 

required to be filed simultaneously.  It is a 
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matter of fact and record that affidavit of 

plaintiff was not filed along with the affidavit of 

Sri.P.Chandramouli.  It is only when the matter 

was posted for arguments and after the 

defendant therein who is the petitioner herein 

has filed synopsis of arguments that the 

present application under Section 151 of CPC 

came to be filed.   

 

11.8. The only cause which is sought to be made out 

in the said application is that since the oral 

arguments has not been commenced legally, 

the plaintiff ought to be permitted to file its 

evidence.  This is based on the contention that 

in terms of Rule (3A) of Order 18 of CPC on the 

filing of written arguments without passage of 

four weeks from the date of filing of written 

arguments the stage of oral arguments cannot 

be commenced.  On that ground, it is submitted 
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that mere filing of written synopsis would not 

amount to commencement of arguments.   

 

11.9. The Commercial Court has however, while 

allowing the said application has taken into 

consideration that the defendant had disputed 

the power of attorney and as such has 

permitted the filing of the affidavit of the 

plaintiff.  Thus, the order passed by the 

Commercial Court is not on the basis of the 

averments and contentions of the plaintiff but 

on a different ground.  Be that it may, let me 

examine both the contentions. 

 

11.10. The plaintiff now intends to examine himself on 

the entire matter and not on a limited issue or 

a limited point.  The contention of the counsel 

for the plaintiff is that a fresh affidavit would be 

filed by the plaintiff, same is impermissible.   If 

the Plaintiff were to file a fresh affidavit on the 

entire matter, then the Defendant would be put 
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to a loss and its interest would be harmed since 

the defendant would be constrained to cross 

examine the plaintiff on all aspects, since if 

such cross examination is not done, the portion 

of that affidavit which has not been cross 

examined could be contended to have gone 

unchallenged. 

 

11.11. Even in the interest of justice it be considered 

that the plaintiff is given adequate opportunity 

to lead evidence, then such evidence cannot 

upset the evidence already on record and the 

cross-examination which is already on record, 

at any rate the affidavit if at all can be filed by 

plaintiff only as regards matters which have not 

been  covered by PW-1 in the affidavit in lieu of 

evidence and should also not cover any of the 

aspects covered under the cross-examination.   

Hence, the contention of the plaintiff is that a 
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fresh affidavit on the entire matter would be 

filed is not permissible. 

 

11.12. Insofar as the contention of learned counsel for 

the plaintiff that power of attorney has been 

disputed and as such evidence of PW-1 is likely 

to be discarded, the submission of Sri.Krupa 

Sagar, learned counsel for defendant that the 

defendant will accept the power of attorney to 

be genuine and proper and will not question the 

Authority of PW-1 to lead evidence on behalf of 

the plaintiff would negate the apprehension on 

part of the plaintiff.  Thus none of the evidence 

on record would be challenged by the 

defendant and all the evidence on record can 

be availed of by the plaintiff to drive home its 

claim made in the plaint.   

 

11.13. As pointed above, the plaintiff was not named 

as a witness, a power of attorney was named 

as a witness who has been examined, thus the 
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requirement of Rule (2) of Order 15A not 

having been complied with and the requirement 

of  Sub-rule (1A) of Rule (4) of Order 18 of CPC 

also not having been complied with, it is only in 

exceptional  cases that in terms of Sub-rule 

(1B) of Rule (4) of Order 18 of CPC an 

application to lead further evidence can be 

permitted.   

 

11.14. In the background of the consideration above, 

there are absolutely no grounds which have 

been made out to establish sufficient cause for 

leading of the evidence of the plaintiff except to 

state that the plaintiff was busy in attending 

the parliament.  The said contention also 

cannot be a ground for the reason that the 

Parliament is not in session throughout the year 

and sessions are spread out throughout the 

year and there is no explanation which is 

provided as to what the plaintiff did when the 
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parliament was not in session and why the 

plaintiff could not have been named as a 

witness and if so done filed his evidence on the 

date fixed in the Case Management Hearing 

under Order 15A of CPC.  Thus, looked at from 

any angle there are no grounds made out and 

the consideration of trial court in respect of 

challenge to the Power of Attorney of the 

plaintiff not being one which would satisfy the 

requirement of Sub-rule (1B) of Rule (4) of 

Order 18 of CPC, the said order is based on 

wrong premise and is required to be set-aside. 

 

11.15. The plaintiff having chosen not to examine 

himself, on account of his name not being 

mentioned in the list of witnesses, cannot later 

on contend that due to a dispute raised by the 

defendant as regards the competency of the 

power of attorney to lead evidence on behalf of 

the Plaintiff, the Plaintiff ought to be permitted 
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to lead evidence. The plaintiff having chosen 

and or elected not to lead his evidence cannot 

now be permitted to lead evidence. 

 

11.16. I answer point No.2 by holding that the 

impugned order passed by the trial Court 

suffers from several legal infirmities requiring 

interference at the hands of this Court and as 

such is required to be set aside. 

 

12. ANSWER TO POINT NO.3: Whether in view of 

Section 8 of the Commercial Courts Act 2015, 
the present writ petition is maintainable? 

 

12.1. Section 8 of the CCA reads as under:  

“8. Bar against revision application or petition 

against an interlocutory order.—Notwithstanding 

anything contained in any other law for the time being 

in force, no civil revision application or petition shall be 

entertained against any interlocutory order of a 

Commercial Court, including an order on the issue of 

jurisdiction, and any such challenge, subject to the 

provisions of Section 13, shall be raised only in an 

appeal against the decree of the Commercial Court.” 

 

 

12.2. A perusal of the above indicates that there is a 

bar on any Court exercising jurisdiction and 

entertaining any Civil Revision application or  
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petition against any interlocutory order of a 

Commercial Court including an order on issue of 

jurisdiction and subject to Section 13 shall be 

raised against the decree of a Commercial 

Court.  Section 13 of CCA reads as under:  

13. Appeals from decrees of Commercial 
Courts and Commercial Divisions.—20[(1) 

Any person aggrieved by the judgment or order 
of a Commercial Court below the level of a 

District Judge may appeal to the Commercial 

Appellate Court within a period of sixty days 

from the date of judgment or order. 
 

(1-A) Any person aggrieved by the judgment 

or order of a Commercial Court at the level of 
District Judge exercising original civil jurisdiction 

or, as the case may be, Commercial Division of 
a High Court may appeal to the Commercial 
Appellate Division of that High Court within a 

period of sixty days from the date of the 
judgment or order: 

 

Provided that an appeal shall lie from such 
orders passed by a Commercial Division or a 

Commercial Court that are specifically 
enumerated under Order XLIII of the Code of 

Civil Procedure, 1908 (5 of 1908) as amended 
by this Act and Section 37 of the Arbitration and 
Conciliation Act, 1996 (26 of 1996).] 

 
(2) Notwithstanding anything contained in 

any other law for the time being in force or 

Letters Patent of a High Court, no appeal shall 
lie from any order or decree of a Commercial 

Division or Commercial Court otherwise than in 

accordance with the provisions of this Act. 
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12.3. Thus from conjoint reading of Section 8 and 13 

of CCA, it appears that there is a bar on 

exercise of writ jurisdiction in a petition 

challenging a interlocutory order like that 

passed in the present petition under Section 

151 of CPC permitting the petitioner to lead 

evidence. 

 

12.4. This provision under Section 8 has apparently 

been incorporated in the CCA to save time and 

to expedite the trial and proceedings in a 

commercial suit filed before a Commercial 

Court.  Though there appears to be such a bar, 

I am of the considered opinion that when 

exfacie the order of the Commercial Court 

suffers from legal infirmities requiring it to be 

quashed and exfacie when the Commercial 

Court did not have any jurisdiction to permit 

the plaintiff to lead his further evidence, if the 

same were permitted to go on, then it would 
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only delay the proceedings inasmuch as the 

evidence of the plaintiff would have to be led, 

documents marked, he has to be cross 

examined which would take considerable time, 

which would in turn delay the proceedings 

before the Commercial Court.   

 

12.5. The object of Section 8 to reduce the judicial 

interference being with an intention to expedite 

the proceedings before the Commercial Court in 

a Commercial suit, the very object would be 

defeated if this Court would not intercede in the 

matter and set aside the order of the 

Commercial Court which has an effect of 

delaying the entire proceedings.  Apart 

therefrom it also would result in multiple 

evidence being brought on record on the very 

same point which would apart from creating 

confusion, further delay the consideration of the 

matter.   
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12.6. In that view of the matter, being of the 

considered opinion that the order passed by the 

trial Court would, in fact, militate against the 

object of Section 8 of CCA, I am of the 

considered opinion that in the peculiar facts of 

this case despite the bar under Section 8 of 

CCA, this Court is required to intercede and set 

right the wrong which has been committed. 

 

12.7. The decision in Surya Dev Rai’s case (supra) 

is a decision rendered prior to the coming into 

force of CCA and not with reference to the CCA.  

What has been held by the Hon’ble Apex Court 

in the above case is that the supervisory 

jurisdiction under Article 227 of the Constitution 

of India is required to be exercised in rare 

cases only upon being satisfied that there is an 

error which is manifest and apparent on the 

face of the proceedings or utter disregard of the 

provision of law or grave injustice or failure of 
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justice is occasioned thereby.  I am of the 

considered opinion that all these three tests 

have been fulfilled in the present case inasmuch 

as the impugned order is in disregard of the 

provision of law as detailed in answer to point 

Nos.1 and 2 by virtue of which grave injustice 

would be caused to the defendant and this error 

is manifest and exfacie apparent on the face of 

records.  

 

12.8. The decision in State of Gujarat’s case 

(supra2) is one under CCA and refers to Section 

8 thereof.  The said decision in turn refers to 

the decision in Surya Dev Rai’s case on the 

very same grounds as are detailed out therein.  

The Hon’ble Apex Court however entertained 

the petition, set-aside the order passed by the 

Commercial Court and in that case allowed 

certain documents to be marked in evidence.  

Thus having considered all the aspects, the 
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Hon’ble Apex Court was of the opinion that the 

circumstances demanded the intervention of 

the Hon’ble Apex Court in the matter despite 

the provision of Section 8 and this decision 

therefore would not enure to the benefit of the 

plaintiff. 

 
 

12.9. In Imtiyaz Sheikh’s case (supra3), the Hon’ble 

Delhi High Court while dealing with the 

proceedings under the Arbitration and 

Conciliation Act came to a conclusion that a writ 

petition cannot be maintained, but, however 

further held that the discretion  in the facts and 

circumstances if such petition is to be 

entertained is left to the Judge dealing with the 

matter.   

 

12.10. Thus in none of the decisions, there is 

categorical prohibition on the High Court, i.e., 

this court entertaining a writ petition 
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challenging an interlocutory order as sought to 

be contended by Sri.Sachin Mahajan, learned 

counsel appearing for the plaintiff-respondent.   

 

12.11. Being of the opinion that there is manifest error 

resulting in grave injustice caused to the 

petitioner-defendant, I am of the considered 

opinion that this Court would have to exercise 

its supervisory power under Article 227 of the 

Constitution of India despite Section 8 of the 

CCA, which infact is not a complete bar. 

 
13. ANSWER TO POINT NO.4: What Order? 

 
 

13.1. In view of the above, I pass the following: 

ORDER 

i. The writ petition is allowed.   

ii. A certiorari is issued, the impugned order 

dated 13.06.2023 passed by the Court of 

Prl.District and Sessions Judge and 

Commercial Court, Raichur on IA-XI in 
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Commercial O.S. No.1/2018 at Annexure-D 

is hereby quashed. IA-XI is dismissed.   

 

iii. The Prl. District and Sessions Judge and 

Commercial Court is directed to dispose of 

the matter as expeditiously as possible. 

 

 

Sd/- 
JUDGE 

 

 
 

 

NB/SRw/LN 
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